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SALES AND USE TAX
States Reacting to Wayfair Decision
In June 2018, the US Supreme Court ruled in South Dakota v. Wayfair, Inc., that it
is lawful for states to require out-of-state sellers to collect sales tax, despite the fact
that the seller does not maintain physical presence in the consumer’s state. This is a
monumental victory for states claiming they have been losing out on billions of dollars
in tax revenue each year, especially with the steep rise in ecommerce transactions over
the past two decades.
For consumers, the impact of this ruling depends on how states decide to apply the
new law. Many states have already implemented economic nexus provisions, typically
modeling their thresholds similar to South Dakota’s. Other states plan to follow suit by
January 2019.
Robert Morse
PricewaterhouseCoopers LLP
New York, NY
Phone: (646) 471-0157
E-mail: robert.m.morse@us.pwc.com

David Wertenteil
PricewaterhouseCoopers LLP
New York, NY
Phone: (646) 471-3980
E-mail: david.wertenteil@us.pwc.com

Kyle Bond
PricewaterhouseCoopers LLP
New York, NY
Phone: (212) 796-3475
E-mail: kyle.m.bond@us.pwc.com

Article begins on page 8

SALES AND USE TAX
Wayfair Sales Tax Nexus Ruling: What Does it All Mean?
As I am sure you know, the Supreme Court ruled on June 21, 2018, in favor of South
Dakota, which enacted a statute requiring out-of-state retailers to collect tax if that
retailer has engaged in $100K in sales or 200 transactions in the state.
Joni Johnson-Powe, JD, CPA
Taxnologi Solutions, LLC
Aurora, CO
Phone: (303) 955-5970
Email: bchristensen@taxnologi.com

Article begins on page 11
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President
Rick H. Izumi, CMI
ITA, LLC

Physical Presence is Dead, but Sales Tax is Very Much Alive

First Vice President
Janette M. Lohman, CMI, CCIP, Esq., CPA
Thompson Coburn LLP
Second Vice President
David H. LeVan, CMI
Walmart, Inc.
BOARD OF GOVERNORS
Immediate Past President
Robert S. Goldman, CMI, Esq.
Dean, Mead & Dunbar
Diane D. Brown, CMI
Kinder Morgan, Inc.

For all of us sales and use tax enthusiasts out there, after months of listening to
our income tax friends discuss federal tax reform, our karma, good or bad, finally
came to fruition in the form of our own piece of tax history, the US Supreme Court
decision in South Dakota v. Wayfair!1 In a 5-4 decision, the Court overturned the
physical-presence standard for sales tax nexus last examined in Quill v. North
Dakota2 and, consequently, made sales and use tax as exciting as tax reform!
Lindsay Galvin
SALT Director
PricewaterhouseCoopers LLP
Pittsburgh, PA
Phone: (412) 355-7791
Email: lindsay.j.galvin@us.pwc.com

Article begins on page 12

Trisha C. Fortune, CMI, CPA
Ryan, LLC
Christopher S. Hall, CMI
Ford Motor Company

1

South Dakota v. Wayfair, Inc., 585 U.S. ___ (2018).

2

Quill Corp. v. North Dakota, 504 U.S. 298 (1992).

Mark S. Hutcheson, CMI, Esq., CRE
Popp Hutcheson PLLC
Bridget R. Kaigler, CPA, CGMA, CMA, MBA
Amedisys, Inc.
Malena S. Marshall, CMI
Softlayer, An IBM Company
April M. Nevarez, CMI
Ichan Associates Holdings, LLC
Jessica C. Nowlin
Best Buy Enterprise Services, Inc.
Mark R. Young, CMI
Andeavor

STATE INCOME TAX
Wake Up and Smell the Coffee: Taxpayers’ Increasing
Success Defending New York False Claims Act Cases
Since New York first made its False Claims Act (“FCA”) applicable to claims
made under the New York Tax Law, the New York State Attorney General’s Office
(“Attorney General”) has announced several multimillion dollar FCA settlements
involving various tax types, including corporate franchise tax and sales tax.1
Publicly available information about pending and recently resolved cases in New
York courts demonstrates that the stakes in FCA cases can be high.

EXECUTIVE DIRECTOR
Chris G. Muntifering, CMI

Matthew Cammarata
Morrison & Foerster LLP
New York, NY
Phone: (212) 336-4293
Email: MCammarata@mofo.com

ASSISTANT EXECUTIVE DIRECTORS:
Brenda A. Pittler

Article begins on page 16

CORPORATE COUNSEL
Lee A. Zoeller, CMI, Esq.
Reed Smith LLP

Michael J. Hilkin
Morrison & Foerster LLP
New York, NY
Phone: (212) 336-4080
Email: MHilkin@mofo.com

Charles Lane O’Connor
This publication is designed to provide accurate
information for IPT members and other tax professionals. However, the Institute is not engaged in
rendering legal, accounting, or other professional
services. If legal advice or other expert assistance is
required, the services of a competent professional
should be sought. Reprint permission for articles
must be granted by authors and the Institute.
Send address changes and inquiries to Institute for
Professionals in Taxation®, 1200 Abernathy Road,
NE, Building 600 Suite L-2, Atlanta, Georgia 30328
Telephone (404) 240-2300/Fax (404) 240-2315.
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1

See, e.g., Press Release, A.G. Schneiderman Announces $4.28 Million Settlement with
International Art Dealer Gagosian Gallery for Failure to Collect and Remit New York Sales Tax (July
19, 2016), https://ag.ny.gov/press-release/ag-schneiderman-announces-428-million-settlement-international-art-dealer-gagosian; Press Release, A.G. Schneiderman Announces $6.2 Million Settlement
with Lantheus Medical Imaging & Bristol-Myers Squibb for Failing to Pay New York Corporate Income
Taxes (Mar. 14, 2014), https://ag.ny.gov/press-release/ag-schneiderman-announces-62-million-settlementwith-lantheus-medical-imaging-bristol.

SALES
AND USE
PROPERTY
TAX TAX
Confusion Over Florida’s Amendment 2
A media blitz is promoting the passage of Florida’s Amendment 2. The Amendment seeks to
make an assessment cap on non-homestead property permanent. What many taxpayers don’t
understand is that assessment caps benefit only a few property owners and raise tax rates for
everyone.
William C. Coleman III
Marvin F. Poer and Company
Orlando, FL
Phone: (321) 732-7001
Email: BillColeman@mfpoer.com

Article begins on page 19

CREDITS & INCENTIVES
GASB 77: Compliance Lessons From the Front
The first accounting standard for the reporting and disclosure of tax abatements granted by
state and local governments took effect in 2016. Not surprisingly, the implementation of the
various requirements since then has reflected some of the uncertainties governmental entities
still harbor about how they can achieve compliance.
Governmental Accounting Standards Board (GASB) Statement No. 77, “Tax Abatement
Disclosures,” is intended to increase transparency and allow financial statement users to better
assess a government’s financial position. Governmental bodies, however, have struggled with
the requirements, with some providing too little information, others providing more than required,
and still others producing disclosures almost too difficult to decipher.
Jonathan M. Cesaretti, JD
Crowe LLP
Oak Brook, IL
Phone: (630) 574-1615
E-mail: jon.cesaretti@crowe.com
Matthew A. Geerdes, CPA
Crowe LLP
Chicago, IL
Phone: (630) 706-2061
E-mail: matt.geerdes@crowe.com
Kevin Spiegel, J.D.
Crowe LLP
Chicago, IL
Phone: (312) 857-7408
E-mail: kevin.spiegel@crowe.com

Article begins on page 21
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SALES
AND USE
PROPERTY
TAX TAX
Can We Talk Value Please? Procedural Gamesmanship in Property Tax
Appeals Misses The Point.
Municipalities nationwide are undeniably facing increasing budgetary issues as tax coffers
readjust to sales tax attacks in the Age of Amazon, among other factors.1 These budgetary
pressures have manifested themselves in how many New York municipalities approach the
litigation and negotiation of real property tax appeals. The recent United States Supreme Court
decision in South Dakota v. Wayfair, Inc. (“Wayfair”) (which upheld a South Dakota law requiring
the collection and payment of sales tax from any company that delivered more than $100,000 of
goods and services in the state, or engaged in the 200 or more transactions for delivery of goods
and services in the state) will likely alleviate some of those pressures.2 It is unclear to what
extent states and local governments will be able to effectively collect this previously lost sales
tax revenue, but it is undeniably a step in the right direction from the perspective of traditional
brick and mortar retailers and local governments.
Kevin M. Clyne, Esq.
Herman Katz Cangemi & Clyne, LLP
Melville, LI & New York City, NY
Phone: (631) 501-5011
Email: kclyne@hkcclaw.com

Article begins on page 24

1

See, for instance, Report, Cities Budgets in an era of increased uncertainty, July 18, 2018,
Brookings Institute, https://www.brookings.edu/research/city-budgets-in-an-era-of-increased-uncertainty/;
As Amazon steps up Tax Collections, some Cities left out; New York Times, March 25, 2018, https://
www.nytimes.com/2018/03/25/business/economy/amazon-tax.html
2

Effectively eliminating the physical presence standard delineated in National Bellas Hess Inc. v.
Department of Revenue of Ill., 386 US 753, and Quill Corp. v. North Dakota, 504 US 298.
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Meet

the

New President

IPT is proud to welcome Rick H. Izumi, CMI, as IPT’s new
president for the 2018 – 2019 term. Mr. Izumi is a Partner in
the State & Local Tax Consulting firm of ITA, LLC located in
Chatsworth, California and is involved in consulting services
for all aspects of property, sales and use, gross receipts
and other state and local taxes all over the United States.
His clients include many of the largest companies in the
world. In addition, Mr. Izumi is Managing Partner of US Tax
Consulting Group, LLC (USTCG), a national state and local
tax consulting firm with offices across the country.

P

reviously, he was the Assistant Secretary and Director
- Property, Sales Taxes & CAM Expense Control for
the Broadway Stores, Inc. (fka Carter, Hawley, Hale Stores,
Inc.) in Los Angeles, California. In that capacity, Mr. Izumi
was in charge of tax planning, tax compliance, assessment
appeals, audit supervision and interfacing with state and
local tax agencies.
Mr. Izumi joined IPT in 1990 and since then has established
an impressive resume of dedication to IPT and its mission.
He was elected President of the Institute at the June 2018
Annual Business Meeting and served as First Vice President
and Second Vice President. He was a former Member of the
Board of Governors in 2012.

He served as Chair of IPT's Property Tax School Committee
for 11 years, and has been an instructor at the school since
1991. Mr. Izumi has served on many committees for IPT and
was Overall Chair for the Institute’s 1999 Annual Conference
in Toronto. He is a 2007 recipient of IPT’s Distinguished
Service Award, and in 2012, he was the recipient of the
Institute’s Instructor of the Year Award in Property Tax. Mr.
Izumi is a frequent speaker on property tax issues for many
tax organizations all over the country.

A

graduate of the University of California at Los Angeles,
Mr. Izumi holds a BA in Economics.

He has a long history of giving back to his community
including serving as Chairman of the Executive Board for the
Conrad Johnson, Music & Fine Arts Foundation in Houston,
Texas. The foundation teaches music and life skills to innercity youth of Houston and surrounding area. In addition, Mr.
Izumi is also on the Board Directors of the Rheuben Allen
Education Foundation, which provides musical instruments
to disadvantaged youth all over the country.

H

is interests are church, music and family. IPT
congratulates Mr. Izumi on his accomplishments and
looks forward to the year under his leadership.

Rick H. Izumi, CMI
President June 2018 - June 2019
5
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President’s Corner
Hello IPT! It is my great
honor and privilege to
be your president for
the 2018 – 2019 term.
I look forward to things
we can accomplish
together to further IPT’s
mission and to grow
and strengthen the
organization for years to
come.
First, however, I must
reflect on the 42nd
Annual
Conference
that
was
held
in
Vancouver in June. It
Rick H. Izumi, CMI
was tremendous! The
President June 2018 - June 2019 city was beautiful, the
facility was great, the
sessions were informative and the networking events were
marvelous! I have heard so many compliments about the
event from many of you! I extend a hearty congratulations
and my sincerest gratitude to Immediate Past President
Robert S. Goldman, CMI, Esq.; Committee Chair Jan Nash;
Credits and Incentives Chair Jesse D. Broderick, CCIP, CPA;
State Income Tax Chair Jeffrey K. Schuetz, CMI; Property
Tax Chair Michelle DeLappe, CMI, J.D., LL.M.; Sales Tax
Chair Lanie A. Carson, CMI; the members who served on
these committees; and the presenters and speakers for a
job well-done.
I would also like to congratulate the IPT scholarship
winners who attended the conference, Saad Admani,
Rutgers University and New Jersey City University; Taryn
Atkinson, Texas Christian University; Rick Rogers, Arizona
State University; and Noemi Rosales, Southern Methodist
University. The future of state and local taxation looks bright!
As I mentioned, I am excited for IPT’s future, and I would
like to share with you a summarized version of my goals for
IPT in the coming year.
1. Increase IPT’s educational offerings.
I will focus on increasing IPT’s educational offerings and
promoting the Institute as the “go to” for SALT education. I
would like to place special emphasis on encouraging past
program attendees who have not recently attended IPT
programs to revisit IPT and find something new. In addition,
I would like to increase and fortify IPT’s Distance Learning
6
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Programs with robust sessions on fundamental topics and
include more sessions on topical issues.
2. Focus on recruiting new members and young
professionals.
Our membership is the lifeblood of IPT and it is vitally
important that we continue to build IPT’s membership, so
it continues to grow and strengthen in the coming years.
I would like to see IPT focus on member recruitment
programs, with a targeted approach to attracting young
professionals. We are well-positioned to do this as the
Young Professionals Committee already has many ideas
on how to grow membership, and I will work with them to
develop the committee’s initiatives and implement their
ideas.
As part of this initiative, I would like to update and refresh
IPT’s website. While the website fulfills our needs as
an organization, I think we can do better by making it
compatible with mobile devices; examining its navigation
and identifying improvements; and refreshing the overall
look and feel of the site. By updating the website, IPT’s
main portal of communication to members and the entire
SALT community, IPT can more effectively communicate
with a broad audience.
3. Create a University Ambassador Program where IPT
members work with institutions to introduce students
to state and local taxation as a career path.
I would like to implement a University Ambassador Program
that is geared to college students in the business and
accounting fields, who are either unaware of, or have not
considered, a career in state and local taxation. I envision
that members would reach out to their alma maters, speak
to students about career options in the field of taxation, and
promote IPT, thereby developing an early relationship with
potential, future members.
I am excited about these ideas and when I have shared
them with other members, they are excited as well. By
working together, we can build upon IPT’s strong foundation
and create a legacy for the future. I truly believe the state
and local tax industry needs IPT to assist tax professionals
in their quest for education, a sense of community, a reliable
resource for information, and as an advocate for their
interests.
Thank you for this honor. I am both excited and humbled
to serve as your president, and I look forward to seeing
you, listening to you, and learning from you in the months
to come.

2018 CALENDAR OF EVENTS

2018
Property Tax School
Hilton DFW Lakes Executive Conference
Center
Grapevine, TX
August 5-9, 2018
Real Property Tax School
Georgia Tech Hotel & Conference Center
Atlanta, GA
August 19-24, 2018
Personal Property Tax School
AT&T Executive Education & Conference
Center
Austin, TX
September 23-27, 2018

VAT Symposium
Renaissance Indian Wells Resort
Indian Wells, CA
October 3-4, 2018
Property Tax Symposium
Hyatt Regency Grand Cypress Resort
Orlando, FL
November 4-7, 2018
Credits & Incentives Symposium
Hyatt Regency Grand Cypress Resort
Orlando, FL
November 6-9, 2018

Sales Tax Symposium
Renaissance Indian Wells Resort
Indian Wells, CA
September 30-October 3, 2018

Plan Ahead For

2019
State Income Tax Symposium
Hyatt Regency Grand Cypress Resort
Orlando, FL
January 13-16, 2019

Sales Tax School II
Georgia Tech Hotel & Conference Center
Atlanta, GA
May 5-10, 2019

Sales Tax School I
Georgia Tech Hotel & Conference Center
Atlanta, GA
February 24-March 1, 2019

2019 Annual Conference

Hyatt Regency Hill Country Resort & Spa
San Antonio, TX
June 23-26, 2019
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NEWS YOU
CAN USE
SALES AND USE TAX

States Reacting to Wayfair Decision
Robert Morse
PricewaterhouseCoopers LLP
New York, NY
Phone: (646) 471-0157
E-mail: robert.m.morse@us.pwc.com
Kyle Bond
PricewaterhouseCoopers LLP
New York, NY
Phone: (212) 796-3475
E-mail: kyle.m.bond@us.pwc.com
David Wertenteil
PricewaterhouseCoopers LLP
New York, NY
Phone: (646) 471-3980
E-mail: david.wertenteil@us.pwc.com

decision did not specifically determine what criteria must be
used in determining substantial nexus for businesses and
states. Accordingly, many states are enacting laws similar
to South Dakota’s to be safe, while several other state
thresholds are more aggressive, as demonstrated below.

State Reactions
Alabama
Alabama previously issued economic nexus provisions,
which took effect back in January 2016. The provisions
have not been enforced, as its validity has been in question
pending the outcome of the Wayfair decision. As a result of
Wayfair, Alabama is applying the economic nexus provisions
prospectively starting in October 2018 for sellers with sales
exceeding $250,000 in previous calendar year sales.
Hawaii

Based on current available guidance, there are two
areas with significant disparities across the states: (1) the
economic thresholds for small sellers, if any, and (2) the
timing of the application and enforcement of their economic
nexus provisions.

Prior to Wayfair, Hawaii issued economic nexus provisions
for sales exceeding $100,000 or a minimum of 200
transactions in the current or immediately preceding
calendar year. The provisions, effective July 1, 2018,
also included a retroactive clause requiring sellers to
remit taxes on sales back to January 1, 2018. In a recent
announcement, however, Hawaii asserted it would not
“retroactively administer” the economic nexus legislation
after the Supreme Court specifically commended South
Dakota’s provision for not being retroactive.

Background

Idaho

On June 21, 2018, in a 5-4 decision, the US Supreme Court
overruled prior Court decisions that had precluded states
from imposing a sales and use tax collection obligation
on sellers unless they had a physical presence in the
state. [South Dakota v. Wayfair, Inc. et. al. No. 17-494]
Constitutional nexus standards require that a state tax can
only apply to an activity having a ‘substantial nexus’ with
the state. The case was remanded to the South Dakota
Supreme Court for further proceedings, which could address
the application of other Commerce Clause arguments
challenging the constitutionality of the state’s law.
In Wayfair, the Court concluded that nexus is ‘clearly
sufficient’ where South Dakota imposed a sales tax
collection and remittance requirement on a seller, where, on
an annual basis, the seller (1) delivers more than $100,000
of goods or services into the state or (2) engages in 200
or more separate transactions for the delivery of goods or
services into the state. Notably, South Dakota’s statute also
does not apply retroactively, and it charges a single tax rate,
easing the administrative burden. Nonetheless, the Court’s
8
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As a result of Wayfair, Idaho enacted an economic nexus rule
on July 1, 2018, requiring out-of-state sellers maintaining
agreements with Idaho retailers to refer potential buyers to
them for a commission or with total sales to Idaho buyers
exceeding $10,000 in the previous year.
Indiana
In response to Wayfair, Indiana has affirmed its law, which
went into effect on July 1, 2017, applying a minimum
threshold of $100,000 in sales or 200 transactions into
Indiana. However, as of July 2018, Indiana cannot enforce
this law pending the resolution of a declaratory judgement
action.
Iowa
Just prior to Wayfair, in May 2018, Iowa Governor Kim
Reynolds signed an extensive state tax reform bill to improve
the tax structure in Iowa. Similar to South Dakota, Iowa is
including a minimum threshold requirement of $100,000
Continued on page 9

in sales or 200 transactions. The law goes into effect on
January 1, 2019, and will be applied prospectively.
Kentucky
As a result of Wayfair, Kentucky announced it is in a better
position to move forward with the implementation of its
existing economic nexus provisions. Kentucky’s press
release specifically mentioned that it has adopted “the
same thresholds at issue in the Wayfair case,” a minimum
of $100,000 in sales or 200 transactions, in the previous
or current calendar year. The economic nexus provisions
went into effect on July 1, 2018.
Louisiana
Louisiana has already adopted a provision very similar to
South Dakota’s, applying a minimum threshold of $100,000
in sales or 200 transactions, in the previous or current
calendar year. The rule will take effect for periods beginning
on or after the Wayfair decision.
Maryland
Maryland has not applied any economic nexus thresholds;
rather, Maryland has left it to the taxpayers to determine how
the Wayfair decision applies to their own activities within the
state. Maryland’s Comptroller’s Office issued the following
statement: “Pursuant to Maryland law, the Comptroller’s
Office shall impose sales tax collection requirements as
broadly as possible as is permitted under the United States
Constitution. If you sell or deliver tangible personal property
or a taxable service for use in Maryland, you should review
and analyze the United States Supreme Court’s decision in
South Dakota v. Wayfair, Inc. to identify how it affects you.”
Massachusetts
Massachusetts enacted a regulation for out-of-state sellers
back in October 2017, applying a minimum threshold of
$500,000 in sales or 100 transactions. For the period
beginning October 1, 2017, through December 2017, the
threshold applies to the preceding twelve months. For
calendar years beginning with 2018, the threshold applies to
the preceding calendar year. Massachusetts’ press release
indicates that its economic nexus regulation is not affected
by Wayfair.

Mississippi
Mississippi previously enacted a law effective December
31, 2017, applying a minimum threshold of $250,000 in
sales within the preceding twelve months. Mississippi is
enforcing the law back to the date of the Wayfair decision.
New Hampshire
Unlike most other states with published responses indicating
their satisfaction with the outcome of Wayfair, New
Hampshire vehemently proclaimed their intent to fight back.
In the words of Governor Sununu: “With this proposal, we
will send a message to every out-of-state taxing jurisdiction
and authority. If you try to come into our state and force our
businesses to collect a sales tax in a manner that violates
our laws or the United States Constitution, you will be in for
the fight of your life. Live free or die is not just a slogan on a
license plate. It is the very essence of who we are…Working
together, we will do everything in our power to prevent other
States from violating this principle by imposing arcane sales
and use tax obligations on New Hampshire businesses.”
New Hampshire Senate President Chuck Morse stated:
“This decision does not recognize how sales tax-free states
like New Hampshire have drawn many citizens to live, work
and start a business here for that very reason.”
North Dakota
North Dakota previously issued economic nexus provisions,
applying a minimum threshold of $100,000 in sales or 200
transactions in the current or preceding calendar year. The
law was issued with a contingent effective date, pending the
outcome of the Wayfair decision. The law will be enforced
beginning October 1, 2018.
Rhode Island
Rhode Island responded to Wayfair by affirming legislation
enacted back in July 2017, stating that out-of-state retailers
with a minimum threshold of $100,000 in sales or 200
transactions in the preceding calendar year are required to
collect sales tax. However, the law also states that in lieu
of registering with the Rhode Island Division of Taxation,
out-of-state retailers may provide notices to customers with
purchases in excess of $100 during the preceding calendar
year advising them of their use tax obligation.

Minnesota

South Dakota

Minnesota applied a minimum threshold of 10 sales totaling
$100,000 or 100 transactions, during a period of twelve
consecutive months back in 2017. In response to Wayfair,
Minnesota’s Department of Revenue issues the following
statement: “The department is pleased with the United
States Supreme Court decision in South Dakota v. Wayfair.
We are analyzing the Court’s decision to identify how it
affects Minnesota and online retailers, remote sellers, and
marketplace providers.”

South Dakota’s economic nexus provisions include a
minimum threshold of $100,000 in sales or 200 transactions,
in the current or preceding calendar year. Ironically, South
Dakota cannot enforce its economic nexus provisions until
an injunction is lifted by the State Circuit Court, possibly in
August.

Continued on page 10
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Texas
Texas has a target date in early 2019 for the new law to go into
effect. The exact economic nexus provisions have not been
released as of yet, but it has been announced that there will
not be any retroactive application. Texas Comptroller Glenn
Hegar issued the following statement: “As is often the case
with Supreme Court decisions, the principles can be applied
broadly on a nationwide basis, including here in Texas. But
it’s up to my office to implement those principles in the way
that best serves the state of Texas, our citizens and the
businesses operating here. We’re going to make sure we
do this carefully, deliberately and with ample input from the
public, the Legislature and the business community.”
Vermont
As a result of Wayfair, economic nexus provisions issued
in 2016 are effective as of July 1, 2018. The provisions
include a minimum threshold of $100,000 in sales or 200
transactions during the preceding twelve-month period.
Washington
Washington had economic nexus provisions in place since
July 2017, which included a minimum threshold of $10,000
in sales during the current or preceding calendar year. As
a result of Wayfair, the law is now being enforced back to
January 1, 2018. Most other states, however, are enforcing
the provisions either (1) to the original effective date of the
legislation, (2) to the date of the Wayfair decision, or (3)
prospectively from some date in the future.
Wisconsin
Wisconsin’s response to Wayfair states that it will be
adopting a law similar to that of South Dakota’s going
into effect on October 1, 2018. Current statutes are being
reviewed, as existing Wisconsin statutes do not specifically
provide for an “electronic” nexus threshold. The provision
will include a minimum threshold of $100,000 in sales or
200 transactions.
The Takeaway
The date that legislation related to economic nexus will
become effective varies by state, with the majority of states
opting to enforce their provisions beginning either (1) on the
date that the statute or regulation was originally enacted,
(2) on the date of the Wayfair decision, or (3) on a specified
future date. So far, Massachusetts seems to have taken the
most aggressive stance, asserting that its economic nexus
provisions will be enforced back to October 2017 (with a
lookback period dating back to October 2016). On the
other end of the spectrum, Iowa (and potentially others) will
not be enforcing economic nexus provisions until January
2019. Businesses with a substantial economic (rather than
physical) footprint in any state need to carefully evaluate
that state’s economic nexus provisions and dates of
enforcement going forward.
10
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A summary of state reactions and legislative enactments
resulting from the Wayfair decision follows.
• [ADOR Announces Sales and Use Tax Guidance for Online
Sellers, Alabama Department of Revenue (7/3/18)
• Alabama DOR Sales and Use Tax Rules 810-6-2-.90.03
• Hawaii S.B. No. 2514
• Tax Notes: Hawaii Won’t Seek Retroactive Enforcement of
Remote Sales Taxes (7/16/18)
• Idaho Tax Commission statement on Supreme Court’s Wayfair
decision (6/28/18)
• South Dakota v. Wayfair, Inc., Indiana Department of Revenue
(7/2/18)
• Information from the Department of Revenue: South Dakota v.
Wayfair, Iowa Department of Revenue (6/25/18)
• Kentucky H.B. 366
• Louisiana Department of Revenue statement on Supreme
Court’s Wayfair decision (6/21/18)
• Louisiana H.B. 17 (2018)
• Tax Alert Regarding the United States Supreme Court Decision
South Dakota v. Wayfair, Comptroller of Maryland (6/21/18)
• U.S. Supreme Court Releases Decision on Wayfair Online
Sales Tax Case - Regulation 830 CMR 64H.1.7 Remains in
Effect, Massachusetts Department of Revenue (6/22/18)
• Massachusetts 830 CMR 64H.1.7
• Minnesota Statute 297A.66 (2017)
• Supreme Court Ruling, Mississippi Department of Revenue
(6/21/18)
• Mississippi Code 35.4.03.09
• New Hampshire to Fight Back, Governor Sununu and State
Leaders Unveil Strategy To Fight Supreme Court Sales Tax
Case (6/28/18)
• Remote Seller Sales Tax, North Dakota Office of Tax
Commissioner (6/21/18)
• North Dakota Senate Bill No. 2298 (1/3/2017)
• Division reminds remote sellers about registration options,
Rhode Island Department of Revenue Division of Taxation
(6/27/18)
• Publication 2018-06, Rhode Island Department of Revenue
Division of Taxation (7/6/18)
• Rhode Island H.B. 5175
• Department of Revenue taking next steps after U.S. Supreme
Court decision, South Dakota State News (6/26/18)
• South Dakota S.B. 106
• Remote Sellers, South Dakota Department of Revenue
• Comptroller Issues Initial Guidance on Remote Seller Sales Tax
Decision by U.S. Supreme Court, Texas Comptroller of Public
Accounts (6/27/18)
• Wayfair v. South Dakota, Vermont Department of Taxes (June
2018)
• Vermont H.B. 873
• Marketplace Fairness - leveling the playing field, Washington
Department of Revenue (June 2018)
• Washington H.B. 2163
• South Dakota vs. Wayfair, Inc. - Sales and Use Tax Collections
on Remote Sales, Wisconsin Legislative Fiscal Bureau (7/2/18)
• Remote Sellers - Wayfair Decision, Wisconsin Department of
Revenue (7/5/18)]

SALES AND USE TAX

Wayfair Sales Tax Nexus Ruling: What
Does it All Mean?
Joni Johnson-Powe, JD, CPA
Taxnologi Solutions, LLC
Aurora, CO
Phone: (303) 955-5970
Email: bchristensen@taxnologi.com
In retrospect, prior to the oral arguments in April, there
seemed to be a strong sense in my professional circles
that the Supreme Court had no other option than to
overrule the “physical presence” requirement in Quill.
However, immediately following oral arguments, there was
a swing in the pendulum of positions that perhaps the Court
was going to “punt” and push the decision back to Congress.   
Well, it was nail biter waiting on the final opinion, but the
Supreme Court did decide by the narrowest of margins,
5-4, to overrule the longstanding rule of the land, Quill. As
I read the opinion drafted by Justice Kennedy, I found
myself highlighting sections, paragraphs, and interesting
comparisons the way I did when I first read Quill in my
Constitutional Law class in law school. Back then, however,
my highlights were out of duty and the strong desire not to
fail “Con Law.” This past week it was different. I had a true
interest in connecting the dots, understanding the analysis,
and relating back to what I had read in Quill over 20 years
ago. Back in law school, I had no idea that Quill would be
part of the fundamental basis of my every day professional
life in the state and local tax arena. It was probably 5 years
after I had graduated from law school that the “light bulb”
had finally turned on, and I found an appreciation for what
my law professor had been lecturing on in terms of “Due
Process,” «Commerce Clause» and «stare decisis”.

So here it goes:
1) Although many taxpayers (and practitioners) may beg to
differ, I do believe that at the end of the day, the Court came
out with the right decision. Why? Because for the last 5-10
years businesses have had zero clarity on what physical
presence means on a state-to-state basis as concepts of
click-thru, affiliate, marketplace, cookie, and economic
nexus weaved and bobbed their way thru state tax rules,
laws and court opinions.  Now, there is more clarity...not
complete clarity, but more.
2) The ruling helps to level the playing field between instate companies and out-of-state companies while also
recognizing that small businesses need some degree of
protection. I found that the fundamental concept of fairness to
be prevalent throughout Kennedy’s Opinion. However, I
still believe states will need to ensure that the burden of
compliance is eased for smaller businesses through more
standardized definitions and simpler reporting requirements.
3) We’ll need to wait and see whether:
•

Congress steps in to narrow the application of this
new standard of “virtual presence”,

•

Notice & Reporting rules in states like WA, CO,
PA and 7 other states will change, increase, or go
away,

•

$100K or 200 transactions is the minimum,
maximum or somewhere in the middle in terms of a
“reasonable” threshold, and

•

3rd party software or state administered solutions
will sufficiently help ease the compliance burden for
smaller companies.

As I’ve said to many of my clients this over the last few
weeks week, the journey continues and let’s wait to see
how the dust settles. Stay tuned!!

And once again, these three concepts were cited
throughout the opinion in Wayfair: Due Process - 14 times,
Commerce Clause - 47 times and stare decisis - 14 times.
However, I think what I found most surprising was Justice
Kennedy’s strongly worded and recurrent suggestion that
ruling in Quill was flawed and wrong. It highlighted that
rejection of Quill’s physical presence standard is necessary
to prevent the Court’s prior precedents from creating an
“artificial competitive advantage”. The Opinion even went as
far as to state that Quill had created a “sales tax loophole”
and “judicially created tax shelter”. Wow!
I could go on and on about what I found most intriguing
about the Opinion, but instead of boring you with my tax
geekiness, I want to leave you with what I think this all
means.
11
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SALES AND USE TAX

Physical Presence is Dead, but Sales
Tax is Very Much Alive
Lindsay Galvin
SALT Director
PricewaterhouseCoopers LLP
Pittsburgh, PA
Phone: (412) 355-7791
Email: lindsay.j.galvin@us.pwc.com
But, before we move on to a new world of “virtual” nexus,
let’s first address when the physical-presence standard
came into being, how it has been reinterpreted over time
due to three landmark Supreme Court cases, and why this
is such a pivotal time for sales and use tax.

National Bellas Hess v. Department of Revenue
In May 1967, the Supreme Court of the United States held
in National Bellas Hess v. Department of Revenue1 that
“the Commerce Clause prohibits a State from imposing the
duty of use tax collection and payment upon a seller whose
only connection with customers in the State is by common
carrier or by mail.” 2 The National Bellas Hess decision set a
standard that in order for a state to obligate an out-of-state
vendor to collect and remit use tax, the vendor would have
to have a physical presence in the state.
National Bellas Hess was a mail order business operating
primarily out of Missouri. It did not own any tangible property
in Illinois. Additionally, it did not have any sales outlets or
representatives, or advertise by radio, television, billboards,
or newspapers in Illinois. Its contacts with Illinois consisted
of mailing catalogues to customers twice a year. Customers

“The

National Bellas Hess
decision set a standard that in
order for a state to obligate an
out-of-state vendor to collect
and remit use tax, the vendor
would have to have a physical
presence in the state.”

mailed their orders to National in Missouri, and the goods
were sent to customers by mail or common carrier.3 National
obtained a judgment from the Illinois Supreme Court that
required it to collect and remit Illinois use tax from its
customers who purchased goods for use within Illinois.
National argued that the duty to collect and remit use
tax violated the Due Process Clause of the Fourteenth
Amendment and created an unconstitutional burden on
interstate commerce. The Court found that the two claims
were closely related, stating “...the test whether a particular
state exaction is such as to invade the exclusive authority
of Congress to regulate trade between the States, and the
test for a State’s compliance with the requirements of due
process in this area are similar.4” It cited earlier case law
to conclude a requirement of “some definite link, some
minimum connection”5 between the out-of-state vendor and
the taxing state in order to require the out-of-state vendor
to collect tax on the state’s behalf. The Court went on to
state that it “has never held that a State may impose the
duty of use tax collection and payment upon a seller whose
only connection with customers in the State is by common
carrier or the United States mail” and therefore, National’s
connection with Illinois, consisting only of delivery of goods
via common carrier and shipping catalogues via the United
States mail, was not enough.6

Quill Corp. v. North Dakota
Fast-forward 25 years to 1992, and the physical-presence
standard was revisited by the Supreme Court of the
United States in Quill v. North Dakota. While the Court in
Quill reaffirmed National Bellas Hess’ bright line physicalpresence standard, it separated the “minimum contacts” test
required under Due Process Clause from the “substantial
nexus” test required under the Commerce Clause. It
concluded that physical presence was only a requirement
of the Commerce Clause “substantial nexus” test.
Quill was an office supply company incorporated in Delaware
with offices and warehouses in Illinois, California, and
Georgia. Quill did not have employees or tangible property
in North Dakota. It solicited business through catalogs and
flyers, advertisements in national periodicals, and telephone
3

Id. at 754-55.

4

National Bellas Hess v. Department of Revenue, 386
U.S. 753, 756 (1967) citing Central R. Co. v. Pennsylvania, 370
U. S. 607, 370 U. S. 621-622 (concurring opinion of JUSTICE
BLACK).
5

National Bellas Hess v. Department of Revenue, 386
U.S. 753, 756 (1967) citing Miller Bros. Co. v. State of Maryland,
347 U.S. 340, 344-345.
6

1

National Bellas Hess v. Department of Revenue, 386
U.S. 753 (1967)
2

12

Id.
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National Bellas Hess v. Department of Revenue, 386
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“While the Court in Quill reaffirmed National Bellas Hess’ bright line physicalpresence standard, it separated the "minimum contacts" test required under
Due Process Clause from the "substantial nexus" test required under the
Commerce Clause.”

calls. All goods were delivered by mail or common carrier to
customers in North Dakota from out-of-state locations.7

evolved into a question of whether the out-of-state vendor’s
actions were “purposefully directed” toward the taxing state.
If so, the requirements of Due Process are met.13

North Dakota required retailers “maintaining a place
of business” in the state to collect and remit use tax.8 In
The Court observed that the Commerce Clause was not
1987, the North Dakota legislature amended the statutory
about fairness but “structural concerns about the effects of
definition of the “retailer” to include “every person who
state regulation on the national economy.”14 Therefore, a
engages in regular or systematic solicitation of a consumer
corporation may have the “minimum contacts” with a taxing
market in th[e] state.”9 “Regular or systematic
state as required by the Due Process Clause, and
solicitation” was defined by North Dakota
yet lack the “substantial nexus” with that state
regulations to include three or more
as required by the Commerce Clause.
Remember:
advertisements within a 12-month
The Court addressed the analytical
Congress has the
period.10
framework for state taxation set in
power to regulate interstate Complete Auto Transit v. Brady.15
Quill took the position that North
Dakota could not compel it to collect
According to Complete Auto, the
commerce. So, practically
and remit tax, as it did not have a
Court will sustain a tax so long as
physical presence in the state.
it (1) applies to an activity with a
speaking, as long as it didn’t
North Dakota filed an action to
substantial nexus with the taxing
violate other constitutional
require Quill to collect taxes on all
State, (2) is fairly apportioned,
sales made to customers in North restraints, Quill made it possible (3) does not discriminate against
Dakota after July 1, 1987. The trial
interstate commerce, and (4) is
court ruled in Quill’s favor, finding for Congress to enact legislation fairly related to the services the
the case indistinguishable from to authorize states to require out- State provides.16 The Court in
National Bellas Hess. However,
Quill focused on prong (1) of the
of-state vendors to register Complete Auto test and the idea that
the North Dakota Supreme Court
reversed as “‘wholesale changes’ in
a physical presence with the taxing
and collect tax since
both the economy and the law made
state is a necessary interpretation of the
it inappropriate to follow Bellas Hess
“substantial nexus” requirement. The Court
1992.
today.”11
found that a bright-line physical-presence
standard was required to prevent undue burdens
In its decision, the US Supreme Court stated
on interstate commerce and therefore, reaffirmed the test
that due process concerns “the fundamental fairness of
under the Commerce Clause.
governmental activity” and that an analysis under Due

“

”

Process asks, “whether an individual’s connections with
a State are substantial enough to legitimate the State’s
exercise of power over him.”12

The Court acknowledged developments in Due Process
jurisprudence since National Bellas Hess and the test

So if physical presence was still the law of the
land, why was Quill so important?

8

National Bellas Hess was decided on both Due Process
and Commerce Clause grounds, and as stated, the two
were found to be “closely related.” The Court’s bifurcation
of the Due Process Clause “minimum contacts” test and the
Commerce Clause “substantial nexus” test in Quill paved

9

13

Id. at 308.

14

Id. at 312.

7

Quill Corp. v. North Dakota, 504 U.S. 298, 302 (1992).

Quill Corp. v. North Dakota, 504 U.S. 298, 302 (1992)
citing N. D. Cent. Code § 57-40.2-07 (Supp. 1991).
Quill Corp. v. North Dakota, 504 U.S. 298, 303 (1992)
citing N. D. Cent. Code § 57-40.2-01(6) (Supp. 1991).
10

Quill Corp. v. North Dakota, 504 U.S. 298, 303 (1992)
citing N. D. Admin. Code § 81-04.1-01-03.1 (1988).
11

Quill Corp. v. North Dakota, 504 U.S. 298, 303 (1992)
citing State ex rel. v. Quill Corp., 470 N.W.2d 203 (N.D. 1991).
12

15

Quill Corp. v. North Dakota, 504 U.S. 298, 310 (1992)
citing Complete Auto Transit v. Brady, 430 US 274 (1977).
16

Id.

Quill Corp. v. North Dakota, 504 U.S. 298, 312 (1992).
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the way for Congress to enact legislation addressing an
out-of-state vendor’s obligation to collect and remit sales
and use tax. Congress does not have had the authority to
overcome a Due Process violation, but has full authority
to regulate interstate commerce. In Quill, the Court found
that economic connections to the state are enough to
satisfy the Due Process concerns, but not enough to satisfy
the Commerce Clause concerns. In considering the Due
Process “minimum contacts” and purposeful direction,
the test for the minimum contacts was a relatively low
threshold, particularly in 1992 when Quill was decided. After
all, Quill was decided at a time before the Internet boom
and companies’ advertising activities had to be much more
purposeful to attract business. (Exciting thought to ponder:
in today’s Internet age, purposeful direction may be a higher
threshold. Companies can attract customers from all over
the world with a website, but do not necessarily have to
direct any activities toward foreign taxing States.)
Thus, Quill left the physical-presence standard to the
“substantial nexus” test required by the Commerce Clause.
Remember: Congress has the power to regulate interstate
commerce. So, practically speaking, as long as it didn’t
violate other constitutional restraints, Quill made it possible
for Congress to enact legislation to authorize states to
require out-of-state vendors to register and collect tax since
1992.

South Dakota v. Wayfair
Fast forward again to 2016, when the South Dakota
legislature passed Senate Bill 106, which instituted an
economic presence standard that requires sales tax
collection and remittance for vendors that exceed an
annual sales threshold of $100,000 or engage in 200 or
more separate transactions in South Dakota. The law also
contained a provision that allowed the state to quickly seek
a court ruling to address the constitutional validity of the
collection and remittance requirements, while blocking the
state from enforcing the provisions until the legal issue was
resolved.
Shortly after SB 106 was enacted, South Dakota
commenced a declaratory judgment action in circuit court
(without any audits of the taxpayers in question) seeking
a declaration that the law’s requirements were valid and
applicable to Wayfair, Overstock.com, and Newegg, as
well as an injunction requiring the companies to collect and
remit sales and use tax in the state. The three companies
are online retailers that had no physical presence in
South Dakota, but they stipulated that they met the sales
and transaction requirements. The companies moved for
summary judgment, which the lower court granted, and the
state appealed directly to the South Dakota Supreme Court,
which affirmed the judgment on the basis that Quill was

controlling precedent.17 The Supreme Court of the United
States granted certiorari (i.e., the Court agreed to hear the
case) and the sales tax world erupted!
In a decision dated June 21, 2018, the US Supreme Court
overruled Quill and National Bellas Hess because the
physical-presence standard set in Quill was said to be
“unsound and incorrect.”18
In doing so, the Court stated that the “physical presence
rule is not a necessary interpretation of the requirement that
a state tax must be ‘applied to an activity with a substantial
nexus with the taxing State,’”19 The Court found that the
“substantial virtual connections” could not be ignored.
The Court also noted that Quill created distortions in the
market and “imposed the sort of arbitrary, formalistic
distinction that the Court’s modern Commerce Clause
precedent disavows.”20 The Court referred to the prior
decisions regarding physical presence as “judicially created
tax shelters,”21 that gave online retailers a competitive
advantage much to the detriment of brick-and-mortar
stores and to state revenue-raising efforts. At one point, the
decision seems to take issue with Wayfair for advertising
that it is not required to collect sales tax --noting it as a
competitive advantage.22
The Court also noted that stare decisis ─ a term that
generally means following rules or principles laid down
in previous judicial decisions unless they contravene the
ordinary principles of justice23─ can “no longer support
the Court’s prohibition of a valid exercise of the State’s
sovereign power.”24
In response to the often-used argument that abolishing
physical presence will hurt Internet start-ups and other small
companies, the Court noted that the South Dakota law affords
protection to small companies. The Court cited the threshold
required to be met before a collection and remittance
obligation is triggered, the fact that the law is not retroactive,
and South Dakota’s involvement in the Streamlined Sales
and Use Tax Agreement.25 (The purpose of the Streamlined
Sales and Use Tax Agreement “is to simplify and modernize
sales and use tax administration in order to substantially
17

State v. Wayfair, Inc., 901 N.W.2d 754 (S.D. 2017).

18

South Dakota v. Wayfair, Inc., No. 17-494, slip op. at 22
(U.S. Jun. 21, 2018).
19

Id. at 2.

20

Id. at 10.

21

Id. at 3.

22

Id. at 13.

23

Stare Decisis. (2018, July 3). Retrieved July 8, 2018,
from https://www.merriam-webster.com/dictionary/staredecisis
24

South Dakota v. Wayfair, Inc., No. 17-494, slip op. at 4
(U.S. Jun. 21, 2018).
25

Id. at 21.
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reduce the burden of tax compliance.”26) Based on these
factors, the Court noted that small companies were being
afforded “reasonable protections” from the burdens that will
no doubt result from the removal of the physical presence
nexus requirement.

And This is Where it Gets Exciting…
The Court’s decision in Wayfair leaves the would-be tax
collectors with an exciting question to ponder: without
physical presence, what will satisfy the “substantial nexus”
prong of the Complete Auto test?
In Wayfair, the Court cited a 2009 case to conclude that
“such nexus is established when the taxpayer ‘avails
itself of the substantial privilege of carrying on business’
in that jurisdiction.”27 The Court explained that in the case
of Wayfair, “nexus is clearly sufficient based on both the
economic and virtual contacts respondents have with the
State.”28 It explained that the quantity of business required
under the sales and transaction thresholds in South
Dakota’s law is an indication that Wayfair, Overstock.com,
and Newegg availed themselves of the substantial privilege
of carrying on business in the state and, coupled with the
retailers’ extensive virtual presence, the substantial nexus
requirement of Complete Auto was satisfied.

The dissent expressed concerns about the impact the
majority’s decision could have on Congress’s consideration
of the issue, stating “[n]othing in today’s decision precludes
Congress from continuing to seek a legislative solution. But
by suddenly changing the ground rules, the Court may have
waylaid Congress’s consideration of the issue.”33 While the
dissent may be concerned about Congress’s appetite to
act, history may tell us otherwise: consider the enactment
of Public Law 86-272 in response to the decision of
Northwestern States Portland Cement Co. v. Minnesota. In
1959, just months after the U. S Supreme Court allowed the
states to impose income taxes on businesses operating in
interstate commerce, Congress stepped in to enact nexus
thresholds that still exist today.
One thing is clear: the physical-presence standard may be
dead, but sales tax is very much alive and well!

“While the case was remanded

back to the South Dakota
Supreme Court to determine
whether “some other principle
in the Court’s Commerce
Clause doctrine will invalidate
the Act,” the dissent argued
that the fate of the physicalpresence should have been left
to Congress.”

While the case was remanded back to the South Dakota
Supreme Court to determine whether “some other principle
in the Court’s Commerce Clause doctrine will invalidate
the Act,”29 the dissent argued that the fate of the physicalpresence should have been left to Congress. The dissent
discussed the contribution of E-commerce to the economy
and the idea that “any alteration to those rules with the
potential to disrupt … should be undertaken by Congress.”30
It referenced the Court’s emphasis on Congressional action
to “hew to the physical-presence rule on stare decisis
grounds”31 in Quill stating “ the underlying issue is not only
one that Congress may be better qualified to resolve, but
also one that Congress has the ultimate power to resolve.”32
26

Streamlined Sales Tax Governing Board, Inc. (n.d.). The
Streamlined Sales Tax Governing Board. Retrieved July 8, 2018,
from http://www.streamlinedsalestax.org/index.php?page=AboutUs
27

South Dakota v. Wayfair, Inc., No. 17-494, slip op. at 22
(U.S. Jun. 21, 2018) citing Polar Tankers, Inc. v. City of Valdez,
557 U. S. 1, 11 (2009).
28

South Dakota v. Wayfair, Inc., No. 17-494, slip op. at 22
(U.S. Jun. 21, 2018).
29

Id. at 23.

30

South Dakota v. Wayfair, Inc., No. 17-494, dissenting
opinion of CHIEF JUSTICE ROBERTS at 1 (U.S. Jun. 21, 2018).
31

Id. at 3.

32

Id.

33

Id. at 4.
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STATE INCOME TAX

Wake Up and Smell the Coffee:
Taxpayers’ Increasing Success
Defending New York False Claims Act
Cases
Matthew Cammarata
Morrison & Foerster LLP
New York, NY
Phone: (212) 336-4293
Email: MCammarata@mofo.com
Michael J. Hilkin
Morrison & Foerster LLP
New York, NY
Phone: (212) 336-4080
Email: MHilkin@mofo.com
Since New York first made its False Claims Act (“FCA”)
applicable to claims made under the New York Tax Law,
the New York State Attorney General’s Office (“Attorney
General”) has announced several multimillion dollar FCA
settlements involving various tax types, including corporate
franchise tax and sales tax.1 Publicly available information
about pending and recently resolved cases in New York courts
demonstrates that the stakes in FCA cases can be high.
For example, a New York appellate court recently upheld
the trial court’s dismissal of an FCA case involving Citigroup
(discussed below) arising from a claim for franchise tax and
damages that totaled $2.4 billion. Sprint is currently fighting
a $400 million FCA suit alleging that it failed to collect and
remit sales taxes on telecommunications charges.2 Despite
the increased level of FCA activity in New York, however,
taxpayers still face uncertainty as they navigate this
developing area of law. Complaints under the FCA are filed
1

See, e.g., Press Release, A.G. Schneiderman Announces $4.28 Million Settlement with International Art Dealer Gagosian Gallery for Failure to Collect and Remit New York Sales Tax
(July 19, 2016), https://ag.ny.gov/press-release/ag-schneiderman-announces-428-million-settlement-international-art-dealer-gagosian; Press Release, A.G. Schneiderman Announces $6.2
Million Settlement with Lantheus Medical Imaging & Bristol-Myers
Squibb for Failing to Pay New York Corporate Income Taxes
(Mar. 14, 2014), https://ag.ny.gov/press-release/ag-schneiderman-announces-62-million-settlementwith-lantheus-medical-imaging-bristol.
2
See People v. Sprint Nextel Corp., 42 N.E.3d 655
(N.Y. 2015); Press Release, A.G. Schneiderman Wins Right to
Proceed with Groundbreaking Tax Fraud Lawsuit Against Sprint
for Approximately $400 Million (Feb. 27, 2014), https://ag.ny.gov/
press-release/ag-schneiderman-wins-right-proceed-groundbreaking-tax-fraud-lawsuit-against-sprint.

under seal and may remain under seal for several years.
Moreover, there is still no FCA tax case in New York State
that has proceeded to a full trial on the merits. However,
two recent cases demonstrate an emerging and positive
trend: when the Attorney General declines to participate,
or “intervene,” in a matter, companies have had success
getting the matter disposed on a motion to dismiss.

Background
The New York FCA, unlike false claims act statutes in other
states,3 applies expansively to false claims regarding any
tax type, including the corporate franchise tax, provided
the income or sales of the person against whom the claim
is made exceed $1,000,000 and the damages exceed
$350,000.4 A “claim” for FCA purposes is defined, in part,
as any “request or demand, whether under a contract or
otherwise, for money or property that . . . is presented
to an officer, employee or agent of the state or a local
government.”5 A claim is “false” when it “is, either in whole
or part, false or fraudulent.” 6
Although the FCA establishes liability for several types of
claims, the most straightforward statutory application of the
FCA imposes liability upon “any person who . . . knowingly
makes, uses, or causes to be made or used, a false record
or statement material to an obligation to pay or transmit
money or property to the state or a local government.”7 A
person acts “knowingly” if that person either has “actual
knowledge,” “acts in deliberate ignorance of the truth or
falsity of the information” or “acts in reckless disregard of
the truth or falsity of the information.”8 Notably, “knowledge”
does not require a specific intent to defraud.9
One element of the FCA that creates complexity and
uncertainty for companies is the broad range of persons
and entities that are entitled to bring claims under the FCA.
In a traditional state tax case arising directly under the tax
law, the state revenue authority is always involved, and
there are established and familiar procedures for audits,
assessments of additional taxes, and appeals. Under
the FCA, “[a]ny person” may bring a civil action alleging
violations of the FCA.10 While the Attorney General is
authorized to directly commence an action under the FCA,
3

For example, Indiana and Illinois’ FCA statutes prohibit
claims made under those states’ income tax laws. Ind. Code §
5-11-5.5-2(a); 740 Ill. Comp. Stat. 175/3(c).
4

N.Y. State Fin. Law § 189(4)(a).

5

N.Y. State Fin. Law § 188(1).

6

N.Y. State Fin. Law § 188(2).

7

N.Y. State Fin. Law § 189(1)(g).

8

N.Y. State Fin. Law § 188(3)(a)(i)-(iii).

9

N.Y. State Fin. Law § 188(3)(b).

10

N.Y. State Fin. Law § 190(1)-(2).
Continued on page 17
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individuals or entities known as qui tam relators may also
bring FCA actions.11 Qui tam actions may be barred by
statute where, for example, the relator is not the “original
source” of the information and the allegations giving rise to
the FCA claim were previously publicly disclosed.12 Absent
an applicable statutory prohibition, however, companies
are vulnerable to claims made by qui tam relators who may
have no formal relationship with the company whatsoever.
While the Attorney General has the right to intervene
in qui tam actions, or to seek dismissal of a suit that the
Attorney General believes is without merit, qui tam plaintiffs
may also proceed with an action themselves even where
the government declines to participate.13 It is in these
latter types of actions where companies have recently
experienced success.

People ex rel. Hunter v. Starbucks Corp.
The most recent taxpayer victory in this area involved
allegations brought against Starbucks Corporation
(“Starbucks”) under the New York State sales tax law. The
qui tam relators in that case – New York attorneys who
were neither employed by nor represented Starbucks in
any capacity – alleged that Starbucks “fraudulently withheld
sales tax on certain food items sold in its stores” in violation
of the New York State sales tax law.14 Pursuant to New York
Tax Law Section 1105(d)(i), sales tax must be collected
and paid on certain sales of food products. The relators
conducted a “survey of approximately eighty Starbucks
stores in New York State, including stores licensed by
third parties” that was designed to test whether Starbucks
properly collected sales tax on its sales of pastries.15
Although the survey was only conducted over the course
of eleven months, the relators alleged that the survey
demonstrated that Starbucks failed to properly collect sales
tax over a period of ten years.16
After the Attorney General declined to intervene in the
action, the plaintiffs continued to litigate the action on their
own and sought judgment for $10 million in unpaid sales
tax.17 Starbucks moved to dismiss the complaint on the
grounds that it was factually unsupported by documentary
evidence and failed to adequately plead a cause of action.18
On April 6, 2018, the court granted Starbucks’ motion to
11

Id.

12

N.Y. State Fin. Law § 190(9)(b).

13

N.Y. State Fin. Law § 190(2)(f).

14

People ex rel. Hunter v. Starbucks Corp., No.
101069/2015, 2018 NY Slip Op. 28123, at 2 (N.Y. Sup. Ct. N.Y.
Cty. Apr. 6, 2018).
15

Id.

16

Id. at 3, 8 n.7.

17

Id. at 2.

18

Id.

dismiss. Several elements of the court’s decision highlight
the opportunities companies have to successfully defend
FCA cases brought by qui tam relators.
First, the court emphasized that “the mere existence of
an ‘obligation’ does not establish a violation of the FCA.”19
Instead, a relator must demonstrate with particularity that
an obligation to collect tax was knowingly avoided. 20 The
only evidence provided by the relators in Starbucks were
isolated instances from a “survey,” which among other
things allegedly demonstrated that individual Starbucks
employees at some (but not all) Starbucks locations failed
to collect sales tax when required.21 The court explicitly
declined to infer that Starbucks willfully evaded the tax
law based on these isolated incidents, holding instead that
these facts – even if accepted as true – “do not permit a
reasonable inference that Starbucks had actual knowledge
of, or acted in deliberate ignorance or reckless disregard of,
its employees’ alleged noncompliance with the tax law.”22
The court’s rejection of the relators’ arguments demonstrates
that overgeneralized allegations based on isolated incidents
are insufficient to plead a cause of action under the FCA and
that examples of individual employees’ noncompliance with
the sales tax law will not be imputed to corporate entities in
the absence of more particular evidence. Indeed, the court
strongly rejected the relators’ attempts to rely on an elevenmonth-long survey to demonstrate that Starbucks knowingly
avoided its tax obligations for a period of ten years.
Second, the court also reaffirmed that allegations of mere
negligence or carelessness are insufficient to support FCA
claims. In support of this conclusion, the court pointed to
Starbucks’ previous cooperation with audits conducted by
the Department of Taxation and Finance, as well as plaintiffs’
admission that Starbucks substantially complied with New
York sales tax laws with respect to drinks and food other
than pastries.23 The court’s analysis therefore indicates not
only that qui tam plaintiffs will be held to a high evidentiary
standard in bringing FCA suits, but also that a history of
substantial compliance with the tax law can be used as
evidence in defense of an FCA action.

State ex rel. Rasmusen v. Citigroup Inc.
Companies facing FCA claims under the New York State
franchise tax laws have also had success in defending
against suits brought by qui tam relators. Citigroup Inc.
(“Citigroup”) recently obtained dismissal of an FCA
19

Id. at 9.

20

Id.

21

Id.

22

Id.

23

Id. at 10.
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action brought by an economics professor who had no
discernible relationship with Citigroup.24 The relator in
that case alleged that Citigroup improperly claimed net
operating loss (“NOL”) deductions on its New York State
franchise tax returns, resulting in the failure to pay $800
million in taxes.25 However, Citigroup claimed the NOLs
in question based upon explicit guidance contained in an
Internal Revenue Service (“IRS”) notice and argued that
relevant New York tax law followed the federal law.26 The
relator alleged that the IRS Notice was issued erroneously
and argued that Citigroup’s reliance on the notice was an
intentional fraud.27 Similar to the situation in Starbucks,
the Attorney General declined to intervene in the action.28
Citigroup sought dismissal of the complaint, arguing among
other things that the complaint relied on publicly available
information, which is insufficient under the FCA, and that
the tax returns in question were not “false,” since the NOLs
were claimed based on explicit federal guidance.29 The
trial court granted dismissal from the bench after an oral
argument, and the judge’s reasons for granting dismissal
are not particularly clear from the transcript of the oral
argument.30 The appellate court recently upheld the
dismissal, holding that the relator’s allegations “are derived
from and are substantially similar to allegations that were
already in the public domain,” which, as described above,
requires dismissal under the FCA.31

These cases also demonstrate that where a qui tam relator
lacks the assistance of the Attorney General, a carefully
crafted litigation strategy on the part of the defendant
can result in early dismissal at the pleadings stage, thus
avoiding costly and time-consuming litigation. In Starbucks,
for example, a tax manager employed by Starbucks attested
– “without refute” – to the fact that Starbucks complied with
all applicable sales tax obligations.33 Relators, who relied
only on their limited “survey” and lacked additional inside
information or the support of the Attorney General, were
unsuccessful in combating these simple facts. Moving
forward, we expect more companies will continue the trend
of aggressively defending FCA actions in which the Attorney
General declines to intervene.

Conclusion
The application of the New York FCA to the tax law is a
developing area of the law. However, these recent taxpayer
victories demonstrate that companies may experience
increased success where the Attorney General has declined
to intervene in the case. Citigroup’s defense, for example,
actually “emphasized . . . that the [Attorney General]
decided not to investigate and throw its weight behind the
complaint.”32
24

State ex rel. Rasmusen v. Citigroup Inc., No.
100175/2013 (N.Y. Sup. Ct. N.Y. Cty. dismissed May 17, 2017).
25

Complaint ¶¶ 1, 2, Rasmusen, No. 100175/2013.

26

Tr. of Oral Arg. at 7-9, Rasmusen, No. 100175/2013.

27

Complaint, supra note 25, ¶¶ 32-36.

28

Tr. of Oral Arg., supra note 26, at 2.

29

Id. at 3-5, 7-9.

30

Id. at 26.

31

State ex rel. Rasmusen v. Citigroup Inc., No.
100175/2013, 2018 NY Slip Op. 04845 (N.Y. App. Div. 1st Dep’t
2018). The relator has commented publicly that he does not
intend to appeal the decision. See Andrea Muse, New York Appellate Court Rejects False Claims Act Suit Against Citigroup, Tax
Notes (July 2, 2018).
32

Jack Newsham, NY Judges Skeptical of Reviving $2.4B
Citigroup FCA Suit, Law360.com (June 7, 2018).
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2018 NY Slip Op. 28123, at 10.

Caps Create Inequities

PROPERTY TAX

Confusion Over Florida’s Amendment 2
William C. Coleman III
Marvin F. Poer and Company
Orlando, FL
Phone: (321) 732-7001
Email: BillColeman@mfpoer.com
There is a lot of misinformation being distributed regarding
Florida’s Amendment 2, which will be decided by voters
in the November 6th general election.

BOMA Florida issued a position paper against Amendment
2, pointing out that while assessment caps may seem
beneficial, they actually cause more harm than good.
Each time a benefit, such as an assessment cap or tax
exemption is awarded to a certain class of property, the
remainder of the tax burden is then shifted to other property
owners to make up the difference. This causes massive
disparities between the property tax burdens of nearly
identical properties.
While the current 10% cap limits annual value increases,
there are two significant exceptions. The cap is lifted in the
event of:

1. A sale
Amendment 2 is a constitutional
2. Significant improvement
With the cap
amendment that seeks to
to the property
permanently retain provisions
in effect, taxes have still gone up
currently in effect that limit
Commercial
property
for the vast majority of owners of nonproperty tax assessment
owners
will
find
increases on specified
themselves at a distinct
homestead
residential
properties,
such
non-homestead
real
leasing disadvantage
estate, except for school
as second homes and rental apartments;
as newly developed
district taxes, to 10%
or
recently
traded
and
non-residential
property,
such
as
each year. If approved, the
assets are reassessed
amendment removes the
commercial property and
at higher values without
scheduled repeal of the cap on
the
cap protection afforded to
vacant land.
January 1, 2019.
properties that have not traded.

“

”

Only a Fraction of Taxpayers Get Substantial
Benefits
Proponents have raised more than $860,000 to win public
support for Amendment 2. Television ads contend it is “good
for everyone” and if Amendment 2 doesn’t pass, a potential
property tax increase in 2019 could exceed $700 million.
However, data shows that on average 50% or less of
eligible taxpayers get any benefit; and less than 1% receive
a significant portion of the total tax break. In one Florida
county, .6% of the tax parcels are receiving 77% of the total
$66 million annual benefit.		
With the cap in effect, taxes have still gone up for the vast
majority of owners of non-homestead residential properties,
such as second homes and rental apartments; and nonresidential property, such as commercial property and
vacant land.

No Cap on Tax Revenues
In addition to the inequities created with an assessment
cap on certain properties, this cap does nothing to prohibit
tax jurisdictions from increasing their budgets or tax rates,
which in turn raises taxes for everyone.
Since the 10% assessed value cap was enacted in 2008,
school board tax rates (applied to the “uncapped” market
value) have dropped while non-school board tax rates
(applied to the “capped” assessed value) have stayed the
same or increased.
This is important because tax jurisdictions now have the
ability to receive automatic 10% annual budget increases
under the guise of not raising taxes. Yet, by not lowering
rates to offset the historic assessment increases seen since
the law was enacted, they are in fact raising taxes.

“Commercial

property owners will find themselves at a distinct leasing
disadvantage as newly developed or recently traded assets are reassessed at
higher values without the cap protection afforded to properties that have not
traded.”
Continued on page 20
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BOMA and other opponents of Amendment 2 say a
better solution to Florida property tax reform is not to cap
assessments but rather to place a limit on the annual
percentage revenue increase that can be generated by
taxing authorities.
Tax jurisdictions would still have ultimate control to override
the capped increase. This approach would provide much
needed transparency and put the financial responsibility
back on the shoulders of elected officials to prove to citizens
why additional revenue is needed.
Capping annual budgets effectively guarantees lower
tax rates when the market is rising while still allowing for
reasonable growth, which truly benefits all taxpayers.
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CREDITS & INCENTIVES

GASB 77: Compliance Lessons From
the Front
Jonathan M. Cesaretti, JD
Crowe LLP
Oak Brook, IL
Phone: (630) 574-1615
E-mail: jon.cesaretti@crowe.com
Matthew A. Geerdes, CPA
Crowe LLP
Chicago, IL
Phone: (630) 706-2061
E-mail: matt.geerdes@crowe.com
Kevin Spiegel, J.D.
Crowe LLP
Chicago, IL
Phone: (312) 857-7408
E-mail: kevin.spiegel@crowe.com
The first accounting standard for the reporting and disclosure
of tax abatements granted by state and local governments
took effect in 2016. Not surprisingly, the implementation of
the various requirements since then has reflected some of
the uncertainties governmental entities still harbor about
how they can achieve compliance.
Governmental Accounting Standards Board (GASB)
Statement No. 77, “Tax Abatement Disclosures,” is intended
to increase transparency and allow financial statement
users to better assess a government’s financial position.
Governmental bodies, however, have struggled with the
requirements, with some providing too little information,
others providing more than required, and still others
producing disclosures almost too difficult to decipher.

Drivers Behind GASB 77
Tax abatements are widely used by state and local
governments, particularly to encourage economic
development. For some time, taxpayers, legislative and
oversight bodies, municipal bond analysts, and others have
expressed concerns over the lack of information on the
effect of abatements on a government’s financial position.
Until the release of GASB 77, governments have not been
held to a common standard for reporting such information.
The new standard traces its roots back to 2008, when
GASB opened an effort to develop rules for disclosing tax
abatements in response to requests from stakeholders. In
2013, after researching abatements, it identified the issue

as “high priority.” An exposure draft came out in October
2014, prompting almost 300 comments from stakeholders
and organizations – one of GASB’s highest response rates
ever. GASB issued Statement No. 77 in August 2015, with
an effective date beginning in 2016.
Notably, the GASB 77 requirements are not designed
to facilitate the assessment of the effectiveness of tax
abatements. Some stakeholders pressed for the inclusion
of information that would allow them to do so, but GASB
declined to include such a requirement, as potentially
favorable financial results from tax abatements will be
reflected in the recognized tax revenues and reported
in the financial statements (although such abatements
might not result in improved financial performance of the
governmental entity).

GASB 77 Disclosure Requirements
Under the standard, governmental bodies must disclose the
following about their tax abatement agreements:
•

Brief descriptive information, such as the tax being
abated, the authority under which tax abatements
are provided, eligibility criteria, the mechanism by
which taxes are abated, provisions for recapturing
abated taxes (for example, clawback provisions),
and the types of commitments made by tax
abatement recipients.

•

The gross dollar amount of taxes abated during the
period (that is, the cost of the abatement).

•

Commitments made by a government, other than to
abate taxes, as part of a tax abatement agreement
(for example, infrastructure investment).

The standard requires disclosures of tax abatement
information about 1) a reporting government’s own tax
abatement agreements and 2) those entered into by other
governments and that reduce the reporting government’s
tax revenues. Disclosure of information for agreements of
other governments should be organized according to the
government that entered into the tax abatement agreement
and the specific tax being abated.
For those tax abatement agreements, the reporting
government should disclose:
•

The names of the governments that entered into
the agreements

•

The specific taxes being abated

•

The gross dollar amount of taxes abated during
the period

GASB 77 defines a “tax abatement” as an agreement
between a government and an individual or entity in
Continued on page 22
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which the government promises to forgo tax revenues and
the individual or entity promises to subsequently take a
specific action that benefits the government or its citizens.
Tax abatements subject to the reporting requirements are
not limited to economic development. They also may be
used for other purposes, such as historical preservation,
environmental incentives, brownfield cleanup, and housing
construction. Certain tax expenditures, such as statutory
exemptions, deductions, or credits, do not fall within the
definition of a tax abatement.
Governments are not required to disclose the number of
tax abatement agreements they entered during the financial
reporting period or the total number in effect at the end of
the period. Nor are they required to disclose future amounts
to be abated under existing agreements or the duration of
tax abatements.

Emerging Implementation Issues
Several recurring issues and principles have come to the
forefront as governmental bodies have begun to implement
the new disclosure rules, including:
GASB 77 can affect entities other than municipalities
and counties. Entities other than municipalities and
counties that are affected by taxation can be affected by
GASB 77 and cannot simply assume they are exempt from
the reporting requirements.
The general perception seems to be that a school district,
community college, or similar entity subject to GASB
automatically is exempt from the disclosure rule because
it does not normally deal with economic development.
While such entities do not typically enter the relevant kind
of agreement with businesses or other third-party entities,
they nonetheless can be affected by such agreements,
making them subject to reporting.
For example, a city entered an agreement with a company
to incentivize it to construct a building and bring in
employment opportunities. As part of this agreement, the
school district agreed to forego a portion of the property
taxes the company would otherwise pay in a separate
agreement that was negotiated with the company and the
city. The school district, therefore, was required to disclose
the amounts it forfeited.
GASB considers agreements both directly entered into
(as in the example) and entered into by another party that
affects an entity’s tax revenues. For example, businesses
within a community college’s district might enter into
agreements with the county to reduce the assessed value
of the businesses’ properties, thereby reducing the amount
of tax revenues the college would receive. In such a case,
the college must disclose the amounts of revenue abated
that affected it.
Quantitative thresholds greatly influences the
disclosure decision. GASB 77 dictates that covered
22
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entities must disclose “material” agreements, which may
or may not be considered material to an external auditor.
Many entities base their disclosure decisions largely on the
quantitative threshold determination. A municipality with
tax revenues of $2 million is unlikely to disclose a $5,000
abatement for a small project. On the other hand, major
cities or states that cut deals for significant tax incentives
probably reach the quantitative threshold. The question of the
quantitative significance of their agreements ultimately is a
matter of judgment, and governmental bodies must develop
consensus with their auditors on significance. Generally,
disclosing information that is not technically required comes
with little downside, although savvy taxpayers will want to
know the amounts abated.
Compliance requires continuous cooperation. For
entities that are required to disclose, cooperation among
the finance, economic development, and other departments
is essential if the population of disclosed information is
to be complete and accurately updated annually in the
financial statement notes. Cooperation among different
governmental bodies also is crucial. In the example above,
the community college would not know the amounts abated
if the county did not share that information.
Substance matters, not wording. The applicability of the
disclosure rules hinges not on the wording of an agreement
but on the agreement’s substance – it is irrelevant to
disclosure obligations whether the word “abatement” or
some variation appears in the agreement. In addition, an
agreement that initially does not trigger the disclosure
requirements could do so at a later date and vice versa. For
example, the parties could modify the agreement so that
instead of providing a tax abatement, the governmental body
provides the business a direct payment based on company
sales and performance from general revenues and not from
tax revenues, which would not require disclosure.
In addition, entities should not assume that rebates (for
example, a city’s agreement to rebate a business 5 percent
of its sales) fall within GASB 77’s purview. The rules will
apply only if the rebate clearly represents an abatement of
tax revenue.

Private Sector Guidance on the Horizon
The Financial Accounting Standards Board (FASB) is
considering imposing similar disclosure rules on all for-profit
entities that enter into a legally enforceable agreement with
a government to receive value. Currently, GAAP lacks
explicit guidance for government assistance such as grants,
low interest rate loans, loan guarantees, tax incentives, tax
abatements, and transfers of assets from government to
business.
The proposed standard, “Government Assistance (Topic

Continued on page 23

832): Disclosures by Business Entities about Government
Assistance,” was released in November 2015. It would
require disclosures about the types of arrangements, the
accounting for government assistance, and the agreements’
effect on the business’s financial statements. Specifically,
covered entities would be required to disclose:
•

Information about the nature of the assistance,
significant categories, and the method applied to
account for the government assistance.

•

Line items on the balance sheet and income
statement that are affected by government
assistance and applicable amounts.

•

Significant terms and conditions of the agreement,
including commitments and contingencies.

•

The amount of government assistance not
recognized directly in any financial statement line
item (unless impractical).

In subsequent board meetings, FASB tentatively decided
that the standard would apply to an entity that has entered
into a legally enforceable agreement with a government to
receive cash, nonmonetary assets, or benefits that reduce or
eliminate an entity’s expenditures. It also tentatively decided
not to require the proposed disclosure about the amount of
government assistance received but not recognized directly
in the financial statements.
The proposed standard remains in the approval process.
At its April 5, 2018, meeting, FASB discussed proposed
amendments and prior decisions made during redeliberations
on the proposal. It directed the staff to perform additional
research on the project’s scope and potential disclosures.

Transparency Is Trending
The disclosure-related developments in accounting
standards highlight the continuing interest in credits and
incentives granted by governments. Compliance with
the emerging rules, whether required or not, will help
governmental bodies satisfy the public’s demand for
transparency and appropriate disclosures and improve their
standing with stakeholders.
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PROPERTY TAX

Can We Talk Value Please? Procedural
Gamesmanship in Property Tax
Appeals Misses The Point.
Kevin M. Clyne, Esq.
Herman Katz Cangemi & Clyne, LLP
Melville, LI & New York City, NY
Phone: (631) 501-5011
Email: kclyne@hkcclaw.com
The Wayfair decision has already been the subject of a
plethora of scholarly and legal analysis by professionals
much more qualified to opine on sales tax issues than
myself. The below commentary will not elaborate on this
case, or even delve into the minutiae of municipal finance.
It will deal with one of the side effects of municipal financial
pressures: the manner in which municipalities have been
defending and litigating real property tax appeals in New
York State. I believe the issues are linked inextricably.
However, I respectfully suggest that municipalities have
allowed the former to overcome the latter to such degree
that they have not only hurt taxpayers, but their own long
term ”bottom lines” by allowing the buildup of multiple years
of liability that they will eventually have to address.
More specifically, in the last several years, many assessing
jurisdictions have defended their rolls by focusing first
on everything but the property’s legal value. Whether it’s
through the use of informal practices to delay discussions
or the questionable use of procedural mechanisms in an
attempt to have proceedings dismissed entirely, the value of
the property is too often overlooked for too long.
Procedural safeguards and prerequisites are certainly put in
place for good, public policy based reasons. Municipalities
rely on the integrity of their assessment rolls, and the property
tax revenue generated from them. See Sterling Estates, Inc.
v. Board of Assessors, 66 NY2d 122 (1985)(“[t]he review
and adjustment process, if adjustment is appropriate,
permits the assessors to close the tax roll and establish the
tax rate with some confidence that the revenues produced
by the levy will be sufficient to meet budget requirements”).
Therefore, assessing jurisdictions must receive adequate
notice of the pendency of an issue by a date certain.
The challenge must precisely identify the property being
appealed, and be brought with enough particularity of the
nature of the dispute to allow the assessor to act should it
be so inclined. The challenge itself must be brought by a
taxpayer with interest in the assessment challenged, or by a
representative properly authorized to bring such an appeal
by the taxpayer in interest. In New York, the legal term of art
for such a taxpayer is an “aggrieved party”. There is a long

history in New York of courts interpreting who constitutes an
aggrieved party. More on that later.
If these prerequisites are met, the assessor and the taxpayer
should be able to get to the heart of the matter: what is the
value of the real property?
The courts in New York have consistently supported this
interpretation of the nature of real property assessment
review. It is well-settled law in New York that the review of
real property assessments is remedial in nature and should
be liberally construed so that a taxpayer’s right to have his
or her assessment is not defeated by a mere technicality.
3
WT Grant Co. v. Srogi, 52 NY 2nd 496, 513 (1981); Great
Eastern Mall v. Condon, 36 NY2d 544,548 (1975).
Or, at least it was well settled with most.
A recent series of procedural attacks in New York illustrates
how some have moved away from the remedial nature of
the property tax assessment challenges.
The Attack on the Aggrieved Party Concept in New York
There are two statutory articles governing real property
assessment challenges in New York State: (1) Article
5 of the Real Property Tax Law (RPTL) – which governs
administrative level challenges; (2) Article 7 of the RPTL –
covering judicial level challenges. One cannot file an Article
7 petition in court until the administrative remedies of Article
5 have been exhausted, RPTL Section 720; Sterling Estates,
66 NY2d at 126 (1985). A valid legal challenge against an
assessment is not perfected if a timely Article 7 petition is
not filed. In other words, both an administrative and court
level challenge is required to challenge an assessment in
New York.
As Article 5 is necessary predicate to Article 7, it is
interesting that only Article 7 explicitly defines who may file
the challenge. RPTL Section 704 (“any person claiming to
be aggrieved by an assessment of real property upon any
assessment roll may commence a proceeding under this
article by filing a petition…”. Article 5 does not contain this
language.
Section 524 (3) of the RPTL states that the proper party to
bring the administrative level challenge (again, a statutory
prerequisite to a court challenge of an assessment) is a
“person whose property is assessed”.
3

The review of real property assessments must be
contrasted with the law governing the granting of real property
exemptions, which remove a property in whole or in part, from
the assessment roll, and, as such require that exemption statutes
be strictly construed against the party seeking the exemption.
Matter of Yeshivath Shearith Hapletah v. Assessor, 79 NY2d 244
(1992).
Continued on page 25
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What does this mean – “person whose property is
assessed”? Owner? Person who pays the taxes? Is it the
equivalent of the “aggrieved party” concept laid out in Article
7?
Why didn’t the drafters of the legislation simply clarify or
use identical language? The answer to that question is
not clarified by a review of legislative history, as the issue
doesn’t appear to have been one of controversy or concern
to the drafters. It may be no more complicated than the
provisions were drafted independently at different times –
by humans.
Nevertheless, for several decades the issue was not raised.
Since the inception of the Real Property Tax Law in 1958,
until very recently, this issue was not controversial – to the
point where it was never even challenged. The answer,
logically and legally, was that the same person who could file
the administrative challenge could file the judicial petition.
In interpreting the right to file administrative challenges , the
courts state “[s]ince the right of judicial review is preserved
for the benefit of persons claiming to be ‘aggrieved’, it
clearly follows that every complainant whose status is
comprehended by that term is entitled to complain to
the board and obtain the preliminary review necessarily
precedent to the judicial proceeding”. McLean’s Dept Store
v. Commissioner of Assessment, 2 AD2d 98 (3rd Dept.
1956). While this case predates the RPTL, it is cited in
cases interpreting the right to file at the judicial level under
the RPTL. See Waldbaum’s v. Finance Adm’r of City of New
York, 74 NY2d 128 (1989). Otherwise, the issue was not
tested in the courts – aggrieved parties could file judicial
challenges and the necessarily predicate administrative
challenges.
This was true until very recently.
An intermediate appeal court in New York found an exemption
case before it. The review of real property assessments
must be contrasted with the law governing the granting of
real property exemptions, which remove a property in whole
or in part from the assessment roll, and, as such require
that exemption statutes be strictly construed against the
party seeking the exemption. Matter of Yeshivath Shearith
Hapletah v. Assessor, 79 NY2d 244 (1992). It is equally well
accepted in practice and interpretation that only an owner
may file an exemption application.

the court held that “person whose property is assessed”
is the equivalent of “owner”, and thus unnecessarily
determined that a tenant could not file an administrative
level assessment appeal in New York. Circulo Housing Dev.
Fund Corp. v. Assessor, 96 AD3d 1053 (2nd Dept 2012).
This flew in the face of practice and precedent going back to
the 1950s, as previously discussed.
It was such a break from practice and the understanding of
most practitioners in New York, on both the municipal and
taxpayer sides, that it was largely dismissed as aberrational
and incorrect as it applied to administrative challenges under
RPTL 524. The refrain was privately: “that’s an exemption
case.”
However, one jurisdiction decided to test that refrain – and
dismissed unknown numbers of administrative challenges
filed by tenants that were acceptable just the year before.
It is impossibly ironic that the jurisdiction who pursued this
strategy advised its own constituents on its website that
tenants can have the right to file.
The trial level court upheld a tenant’s right to file under
RPTL 524 (3) by distinguishing the Circulo case. See
Larchmont Pancake House v. Town of Mamaroneck, Index
# 64216/2013, (Sup. Ct. Westchester County) (May 16,
2015). Undeterred by equity, or irony, the Town took the
matter to the appellate court who had decided Circulo.
Not surprisingly, this court overturned the trial court and
endorsed its previous ruling in Circulo. Larchmont Pancake
House v. Town of Mamaroneck, 153 A.D.3d 521 (2nd Dept
2017). The highest court in New York has taken the matter
up, and will be hearing argument on this case in the next
few months. There is a sense of cautious optimism that the
Court of Appeals will clarify and rectify this issue once and
for all.5
The Larchmont Pancake scenario is an extreme example
of the use of technical gamesmanship to avoid the merits of
tax assessment appeals in New York. Hopefully, the positive
impacts of the Wayfair case, combined with the clarification
of the right to file by the Court of Appeals in New York, will
bring everyone back to the table with the proper focus of
establishing fair and equitable assessments.

The exemption application was properly denied by the
assessor because it was filed by a tenant.
In response, the applicant filed an administrative challenge
under RPTL 524. This was an improper procedural
strategy4 that resulted in the court’s ruling simultaneously
on an exemption issue and a RPTL 524 issue. In that case,
4

The denial of an exemption is properly challenged
through a court challenge either under Article 7 of the Real Property Tax Law or Article 78 of the Civil Practice Law and Rules.

5

It is telling that lower courts in other parts of the state
have endorsed the right of a tenant to file even since the second
Larchmont Pancake decision. See, Rite Aid Corporation v. Town
of Irondequoit, Index No. 2017/1377 (February 27, 2018) and
Walgreen Eastern Co. v. Assessor, Index No. 2017/7289 (March
6, 2018).
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Distance Learning
New Distance Learning Session: Introduction to Severance Tax DLN 902
Join IPT on July 26, 2018, at 2 p.m. EDT for a new online course that is intended to familiarize sales and use tax professionals
with the basic concepts and principles of severance taxation at the state level. The course covers, at a high level, the
different types of severance tax and the basic compliance requirements.
At the end of this session, the learner will be able to:
1.

Define basic severance tax concepts

2.

Identify different types of natural resources and characteristics of each, such as how they are taxed and valued

3.

Identify incentives, credits and exemptions

4.

Review and translate severance taxes for top producing states

The course will be presented by:
•

Jerry Lo, CMI, Senior Manager, Deloitte Tax LLP

•

Bryan Hoesly, CMI, Senior Manager, Deloitte Tax LLP

•

Tanya Paul, Tax Manager, Deloitte Tax LLP

Register online for DL 902
$50 for members
$75 for individuals who personally do not hold IPT membership
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The Building Blocks for Property Tax Professionals
IPT's Property Tax Schools are filling up
quickly. We encourage you to register now
to save your spot! Whether you specialize
in real or personal property taxation,
IPT’s trio of property tax schools offer
comprehensive courses that range from
basic, fundamental principles and concepts
to advanced study of valuation theory and
practice. The instructors at each school
are among most knowledgeable in the
profession and bring real-world experience
and insight to the classroom.
Successful completion of the schools will help you earn
continuing education credits as well as credit toward the CMI
professional designation. See below for more information
about each school.

Property Tax School
August 5–9, 2018

Hilton DFW Lakes Executive Conference Center
Grapevine, TX
The Property Tax School is designed for tax professionals
who have less than five years of experience in the field and
little or no exposure to appraisal training. The school focuses
on basic property tax principles and concepts and helps
attendees develop the technical skills needed to succeed
in the field. There are no prerequisites for this course, and
successful completion of the series of quizzes throughout
the school is required. This school is a prerequisite for the
Real and Personal Property Tax Schools and is eligible to
be challenged.
Online Registration (You must log on to register)
Hotel Reservation
Registration Form
Brochure

Real Property Tax School

not limited to, sales ratio studies and mass appraisal; direct
capitalization, yield capitalization and discounted cash flow
models; assessor, appeal board and court interactions;
building cost estimates and types of depreciation.
Individuals must have successfully completed or challenged
IPT’s Property Tax School in order to attend. Successfully
completing this school is a mandatory requirement for
earning the Property Tax CMI designation, and the school is
not eligible to be challenged.
Online Registration (You must log on to register)
Hotel Reservation
Registration Form
Brochure

Personal Property Tax School
September 23-27, 2018

AT&T Executive Education and Conference Center
Austin, TX
The Personal Property Tax School provides an in-depth
study of personal property taxation. It’s intended for property
tax personnel who have a basic knowledge of the property
tax area. IPT’s Personal Property Tax School builds on the
fundamental knowledge of property tax issues and helps
attendees expand their current knowledge of personal
property tax issues including the intricacies of personal
property tax in a business environment. Individuals must
have successfully completed or challenged IPT’s Property
Tax School in order to attend. Successfully completing this
school is a mandatory requirement for earning the Property
Tax CMI designation, and the school is not eligible to be
challenged.
Online Registration (You must log on to register)
Hotel Reservation
Registration Form
Brochure

August 19-24, 2018

Georgia Tech Hotel & Conference Center
Atlanta, GA
The Real Property Tax School is a comprehensive, program
for property tax personnel who have some experience in the
real property area. The purpose of the program is to provide
students with a fundamental and integrated knowledge
of property tax principles, concepts and technical skills
essential in the field.
The school features an in-depth study of the property tax
valuation process, including the three approaches to value.
Other related topics covered in the school include, but are
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Save the Date

for IPT’s 2018-2019 Symposia!
Sales Tax Symposium

Credits & Incentives Symposium

A deep dive into the topics that are top of mind for sales
and use tax professionals, delivered by experts who will
provide you with best practices, alternate strategies and
ways to demonstrate the value of your work to clients and
employers. The program includes a varied range of topics
from industry and region specific sessions as well as the
“hot button” issues that keep sales tax professionals up at
night.

The symposium makes the most of your time by covering
the topics and issues most important to you and your clients.
This is an opportunity to grow your knowledge and your
network by interacting with some of the brightest minds in
the business, discussing ideas and sharing best practices.

Renaissance Indian Wells Resort – Indian Wells, CA
September 30 - October 3, 2018

Hyatt Regency Grand Cypress Resort – Orlando, FL
November 6 – 9, 2018

Online Registration (You must log on to register)
Hotel Reservation

Online Registration (You must log on to register)
Hotel Reservation

Registration Form

Brochure

Hyatt Regency Grand Cypress Resort – Orlando, FL
January 13 – 16, 2019

Value Add Tax Symposium

Renaissance Indian Wells Resort – Indian Wells, CA
October 3 – 4, 2018
Immerse yourself in the world of VAT, learning more about
the issues that VAT tax professionals face every day and
strategies on how to navigate them. The symposium features
in–depth coverage of evolving and emerging issues and
the impact on multi-national companies and cross-border
transactions. A working knowledge of VAT is suggested for
those who attend, but there are no prerequisites for the
symposium.
Online Registration (You must log on to register)
Hotel Reservation

Registration Form

State Income Tax Symposium

Brochure

IPT's Income Tax Symposium is your opportunity to take a
deep dive into the topics that are top of mind for income tax
professionals, delivered by experts who will provide you with
best practices, alternate strategies and ways to demonstrate
the value of your work to clients and employers.
The program includes a variety of topics important to
income tax professionals including updates on income
taxation from global, national and state perspectives. The
symposium is designed to help income tax professionals
understand the new and emerging issues you encounter
daily, as well as provide attendees with in-depth analyses
on strategies for operating effectively in an ever-changing
SALT environment.
Online Registration (You must log on to register)

Property Tax Symposium

Hyatt Regency Grand Cypress Resort – Orlando, FL
November 4 – 7, 2018
IPT's Property Tax Symposium features the latest in ad
valorem tax issues and best practices in tax management,
compliance and valuation. It is IPT's most storied and longest
running annual symposium, providing tax professionals from
across the country with the opportunity to gather, network
and exchange ideas. The symposium is carefully designed
for experienced property tax professionals, proving to be a
good investment of their time and resources.
Online Registration (You must log on to register)
Hotel Reservation
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Mark Your Calendars!

Local Luncheons
Dallas/Fort Worth Local Luncheon Group

Twin Cities Local Luncheon Group

Date:

Thursday, July 26, 2018

Date:

Monday, August 6, 2018

Time:

11:30 AM

Time:

11:00 AM

Location: Maggiano's Little Italy
Plano, TX

Location: Majestic Oaks Golf Course
Ham Lake, MN

Topic:

Topic:

“Multi-State Issues & Compliance in the
Wake of S. Dakota v. Wayfair"

Speaker:

Jimmy Martens, CPA, Attorney

Contact:

Lynn Krebs, CMI, Ph.D.
lkrebs@taxadvisorsgroup.com

"Wayfair Nexus Update: What Next?"

Speakers: Panel of Experts
Contact:

Josh Korus, CMI, CPA
josh.korus@ey.com

Houston Area Local Luncheon Group

Memphis Area Local Luncheon Group

Date:

Thursday, July 26, 2018

Date:

Wednesday, August 29, 2018

Time:

11:00 AM

Time:

11:30 AM

Location: Brennan’s of Houston
Houston, TX

Location: International Paper Headquarters
Memphis, TN

Topic:

Topic:

"State Income Franchise Tax - A Look at
Federal Tax Reform "

Speakers: Stephen Webster, Cynthia Brake and
Terry Gaul from Grant Thornton LLP
Contact:

Doug Maziur, Esq.
dmaziur@kpmg.com

"State and Local Tax Topics"

Speakers: Steve Jasper and Michael Cottone with
Bass, Berry & Sims, PLC
Contact:

Anna Howell
anna.howell@everpack.com
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Property Tax Calendar ~ August 2018
This information is provided by International Appraisal Company (IAC) and is provided for quick reference/reminder
purposes only. IPT and IAC make no guarantee to completeness or accuracy and are not responsible for errors or
omissions or for any results from the use of this information. We strongly suggest confirmation of all information with
local taxing jurisdictions.

Appeals Due:
IL* UT* VA*

Personal Property Filing Dates:
None

FL*

25 days after T.R.I.M. notice

NY

8/1 Utica, Rome

PA

8/1 Berks, Bucks, Chester, Dauphin,
Delaware, Erie, Lancaster, Lehigh,

Assessment Dates:

Northampton & York Counties

None

8/31 Butler, Luzerne & Wyoming Counties

30

RI*

90 Days from Tax Bills

WI*

Manufacturing property valued by Dept. of
Revenue-60 days after notice
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*

Dates vary, check jurisdiction

**

Date falls on a weekend, should be next
business day, check jurisdiction

IPT Educational Resources

IPT’s Third-Party Drop Shipment Survey 14th Edition (Coming in August)
IPT’s Sales and Use Taxation
2nd edition

IPT’s Third-Party Drop Shipment
Survey 13th Edition

The Institute’s Sales and Use Taxation, 2nd edition, is
available for purchase. Click here to order

IPT’s Third Party Drop
Shipment Survey 14th edition
is coming this summer. An
invaluable resource to tax
professionals for years,
this fourteenth edition of
the survey – last published
in 2016 – will help you
navigate the complexities of
drop shipment transactions
nationwide. Forty-five states
and the District of Columbia
were contacted and asked
to respond to a ten-question
survey that has been
updated biannually since the
survey was first published in
1990.

The text is on a convenient and portable flash drive, so you
can easily access the essential information every sales tax
professional needs whether you are in or out of the office.
The discounted price for IPT members is $100 and $125
for those employed by companies with IPT members. The
cost for non-members is $175. The text was edited by
William F. Fox, Ph.D., Professor of Economics and Director
of the Center for Business & Economic Research, Haslam
College of Business at the University of Tennessee,
Knoxville.
Sales and Use Taxation, 2nd edition, is just one of several
publications that are currently available from IPT. The
others include:
Property Taxation 4th Edition (2014)
State Business Income Taxation 1st Edition (2012)

CANON 6 ~
IT IS UNETHICAL
to offer or give anything of value to a public
official to induce that official to take any action
with respect to a tax matter.

IPT’s Third Party Drop
Shipment Survey 14th edition will keep you informed of the
changes to sales tax treatments of these transactions, as
well as provide you with an updated list of key contacts in the
responding states and the District of Columbia.
While the survey is currently being conducted and will not be
available until summer 2018, the 13th edition is available in a
hard copy format and the cost to members is $200 per copy.
Non-members pay $275 per booklet. (Residents of Georgia
should include in the remittance appropriate Georgia sales
tax.) Employees of companies that have IPT members may
purchase the survey for a discounted rate of $225. These
rates include shipping costs. The survey is only available in
a booklet format.
Visit www.ipt.org/publications for more information and to see
the survey questions and a sample response.
Order Your Copy Today!

C areers

IPT can help match great people with great opportunities.
Visit the Career Opportunities page on the IPT website for
career position descriptions and requirements.

2016 Third-Party Drop Shipment Survey Brochure
Purchase Third-Party Drop Shipment Survey Online
IPT Publications Order Form
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New Members
Name

Company

Name

Company

Jonathan Lee

24 Hour Fitness

Antonio Korngay

Dixon Hughes Goodman LLP

Anne Egan

Abbott Laboratories

Fernando Alvarado

Dixon Hughes Goodman LLP

Deanna Toothaker

AECOM

Damon Brown

Dollar Tree Stores, Inc.

Clinton Verdier

Ahold Delhaize NV

Amy Drew

Dollar Tree Stores, Inc.

Emily Fiore, Esq.

Akerman, LLP

Tyra Green

Dollar Tree Stores, Inc.

Charles Zachary Ferris

Altus Group

Tyler Johnson

Dollar Tree Stores, Inc.

Sabrina Ferris

Altus Group

Jess Smith

Dollar Tree Stores, Inc.

Kirstin Wasko

Altus Group

Glenn Sun

Dollar Tree Stores, Inc.

Charles John Young

Altus Group

David Thompson

Dollar Tree Stores, Inc.

Narantuya Tumurbaatar

Amazone.Com

Emily Wolf

Dollar Tree Stores, Inc.

Alex Blommel

Amazone.Com

Kelly L. McKeever

American Electric Power Service
Corporation

Maureen Howell

Economic Incentives Advisory
Group

Maya Smith, CPA

EKS&H, LLP

Daniel E Mueller

American Electric Power Service
Corporation

Divina Grayson

Elior North America

Denise Johnston

Elior North America

Jared A. Schmied

American Electric Power Service
Corporation

Sarah A. Wagner

American Electric Power Service
Corporation

Jody Magana

Andeavor

Amy Greiner

BKD, LLP

Roberta Melgarejo

Calpine Corporation

Payal Nanavati

Cargill Incorporated

Chantelle T. Crockett

Ceasars Entertinment

David C. Verbeck

CED, Inc.

Clifford Richard, MBA

CenterPoint Energy, Inc.

Dayln Shelton

Charter Communications

Jarrett Moore

Cherry Bekaert LLP

Kacy Abney

Chesapeake Energy Corporation

Drew Harrold

Chesapeake Energy Corporation

Darrilyn Jett

Chesapeake Energy Corporation

Molly M. Briggs

Chevron Corportion

Spencer Collins

Chick-fil-A, Inc.

Joseph Haberzetle, JD,
LLM

Clark Nuber

Lariea Byler

Deloitte Tax LLP

Joseph Mugenast

Deloitte Tax LLP

Tiffany Steffani

Deloitte Tax LLP

Pamela Zimmerman

Deloitte Tax LLP

Troy Teschke

Deloitte Tax LLP

James D'Ippolito

DHL Express (USA) Inc.

Georgia Atkins

Dixon Hughes Goodman LLP

Liz Ohrablo, CPA

Dixon Hughes Goodman LLP

Nicolas Conner

Dixon Hughes Goodman LLP
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Jared Smith

Envestnet, Inc.

Colton Timberlake

Ernst & Young LLP

Jeremy White

Ernst & Young LLP

Scott B. Emanis

Exxon Mobil Corporation

Brian D. Grant

Foster Poultry Farms

Deborah Byrne

Foster Poultry Farms

Mark Byrne

Foster Poultry Farms

Jose Bueno

GATX Corporation

Monica Olguin

General Datatech, LP

Teia Birdsong

Georgia-Pacific LLC

Sapan Thakore

Grant Thornton LLP

Jennifer Pendergrast
Wagner, CPA

Grant Thornton LLP

Mike David

Grant Thornton LLP

Jake Singletary

Grant Thornton LLP

April Pawlowski

Grant Thornton LLP

Ray Vizza

Grant Thornton LLP

Kelly Scheid

HDR Inc.

Jessica Stump

Hershey Entertainment &
Resorts

Ryan Chance, CPA

Hillwood

Sharon Holmes

Hunt Consolidated, Inc.

Jennifer Cohen

Industrial Valuation Services

Adrianne Ratliff

InterContinental Hotels Group

Nadia Batey

James moore & Company, CPA

Danely Flores

JB Hunt Transport Services, Inc.

Skylar Bogle

JLL Valuation and Advisory
Services, LLP

New Members
Name

Company

Name

Company

Tiffany Pham

Johns Manville

Monica Olives

Ryan, LLC

Theresa Auda

Johnson & Johnson

Brittnee Cope

Ryan, LLC

Carl Hardt

Kerry

Kyle Allen

Ryan, LLC

Erica Albrecht

Kerry

Mary V. Baker

Ryan, LLC

Christopher Allen

Lidl US, LLC

Patrik J. Connors

Ryan, LLC

April Cathey

Magellan Midstream Partners

Jessica Phillips

Ryan, LLC

Jane Wells May, Esq.

McDemott Will & Emery LLP

Edoardo Sifuentes

Ryan, LLC

Melissa P. Leighton

Merchants Automotive Group
Inc.

Cory Still

Ryan, LLC

Glenn Walsh, Esq., CPA

Moss Adams LLP

Tammy Torres

Scientific Games International

Alexandra Morrison

MultiState Associates Inc.

Phillip Brusk

Siegel Jennings Co., L.P.A.

Mary Anne Phelan

Siegel Jennings Co., L.P.A.

David Roush

National Bureau of Property
Administration, Inc.

Amanda Smith

Simmons Bank

Mona Shekarchi

SingerLewak LLP

Michael William

Sixty West

Robert Lay

Sixty West

Heidi I. Smith

Nestle USA, Inc.

Whitney T. Carlisle, Esq.

O'Keefe Lyons & Hynes, LLC

Richard Baltzazr

Panda Restaurant Group, Inc.

Robert Lee Mahon, Esq.

Perkins Coie LLP

Austin J. Glidewell

Pivotal Tax Solutions LLC

Delwin J. Stapley

Pivotal Tax Solutions LLC

Taylor Pulford

PricewaterhouseCoopers LLP

Ravi Ramachandran

PricewaterhouseCoopers LLP

Alexandros Gamaletsos

Raymond Chabot Grant
Thornton, LLP

Nadia Mcevoy

Raymond Chabot Grant
Thornton, LLP

Jason Madron, Esq.

Richards, Layton & Finger, PA

Amanda Dickson

RSM US LLP

Michael Oney

U.S. Bank

Miguel Catalan

RSM US LLP

Ashley Costello

United Technologies Corporation

Cari Cavuoto

Ryan, LLC

Heather Murphy

Verizon

Jaemin Ko

Ryan, LLC

Michael Davies

Ryan, LLC

G. Michael Yopp

Waller Lansden Dortch & Davis,
LLP

William Max Willard

Ryan, LLC

Thomas A. Cotter

Welltower

Sara Lou Dudgeon

Ryan, LLC

Christine Fletcher

Snyder's Lance, Inc.

David Doughty

Sonoco Products Co.

Tim Hyak

State Tax Advisors

Tyler R. Zeberi

Stavitsky & Associates LLC

Len Devaney

Stout

Joseph Lund

Target Corporation

Lauren Loveland

Tetra Tech Inc.

Len Bell, III

Total American Services

Jeremy Grinager

U.S. Bank

Coleen Pedersen

U.S. Bank

Pending New Consultant Members
Rosemary Anderson
Thorsteinssons LLP

Charles G. Dannis
National Valuation Consultants, Inc.

Norman Bowen, Esq.
Harvest Group, LLC

Thomas M. Jeannet
Thomas M. Jeannet, CPA PS
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M

MORE

embers who refer at least one new member to IPT will be entered into a prize
drawing at IPT’s Annual Business Meeting. Each time you refer a new member to
IPT, your name will be placed in the drawing. In order to receive recognition and
the opportunity to participate in the drawing, please make sure the person(s) you refer
includes your name on his or her application. As we grow our membership, IPT can bring
you better benefits, such as greater educational opportunities. Please participate in the
Just One More Campaign and help in the continued growth of IPT. Individuals who referred
one or more new members during the previous month are listed below.

JUST

Kerry A. Albright
Julie K. Bagniewski
Michael E. Campbell, CMI
Daniel Carroll, CMI
Lanie A. Carson, CMI
Heidi Crockett, CPA
C. Stephen Davis, Esq.
Mark R. Davis, Esq.
Michelle DeLappe, CMI, J.D., LL.M.
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Debbie Olson Diaz
Juli D. Dorrough
Kathleen T. Floyd, CPA
Stephanie Frauenfelder, CMI, CPA
Tami Gardner
Brian D. Grant
Kevin B. Hynes
Dean R. Jacobs, CMI
Donald L. Lippert, Jr., CMI
Brian Low

Jeff McGhehey, CMI, CPA
Bryan Mott
Darren D. Owen, CMI
John M. Schindler, CMI
Jessenia Tavares
Odelee Wint
Thomas A. Zessman

CMI
&
CCIP

C a n d i d at e
Connection

Apply Now for Upcoming Fall/Winter Exams
Applications are now being accepted for the fall and winter
exams. Please refer to the website’s CMI candidate’s page
for the application, deadlines and the brochure.
2018 Sales Tax Symposium Exam – Indian Wells, CA
The exams held in conjunction with the Sales Tax
Symposium in Indian Wells, California are scheduled for
September 28 – 29, 2018. The application deadline has
passed and no new applications are being accepted for the
September 2018 exam.
Applications must be submitted 90 days prior to the
examination date.
•

The deadline for submitting applications for the
September 2018 Exam was June 29, 2018.

•

Candidates are required to complete and submit
verification of any needed final requirements no later
than August 14, 2018.

•

Candidates must notify the IPT office of their intention
to sit for the examination no later than August 29, 2018.

2018 Property Tax Symposium Exam – Orlando, FL
The exams held in conjunction with the Property Tax
Symposium in Orlando, Florida are scheduled for November
3 – 4, 2018.
Applications must be submitted 90 days prior to the
examination date.
•

The deadline for submitting applications for the
November 2018 Exam is August 3, 2018.

•

Candidates are required to complete and submit
verification of any needed final requirements no later
than September 19, 2018

•

Candidates must notify the IPT office of their intention
to sit for the examination no later than October 4, 2018.

2018 Credits & Incentives Symposium Exam – Orlando, FL
The exams held in conjunction with the Credits & Incentives
Symposium in Orlando, Florida are scheduled for November
5 – 6, 2018.
Applications must be submitted 90 days prior to the
examination date.
•

The deadline for submitting applications for the October
2018 Exam is August 6, 2018.

•

Candidates are required to complete and submit
verification of any needed final requirements no later
than September 21, 2018.

•

Candidates must notify the IPT office of their intention
to sit for the examination no later than October 5, 2018.

2019 Income Tax Symposium Exam – Orlando, FL
The exams held in conjunction with the Income Tax
Symposium in Tucson, Arizona are scheduled for January
12 - 13, 2019.
Applications must be submitted 90 days prior to the
examination date.
•

The deadline for submitting applications for the January
2019 Exams is October 12, 2018.

•

Candidates are required to complete and submit
verification of any needed final requirements no later
than November 27, 2018.

•

Candidates must notify the IPT office of their intention
to sit for the examination no later than December 12,
2018.

Please review the CCIP Applicant, CMI Income Tax
Applicant, CMI Property Tax Applicant, or CMI Sales Tax
Applicant pages for a complete overview of the application
process and eligibility requirements.
More information on all of these announcements can
be found on IPT’s website at www.ipt.org. If you have
questions about the CMI Professional Designation that are
not answered on our website, please contact Emily Archer,
Certification Officer, earcher@ipt.org.
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As of June 2018, 1,061 IPT members have achieved the
CMI Property Tax Designation, 1,014 have achieved the
CMI Sales Tax Designation, 42 have achieved the CMI
Income Tax Designation, and 23 have achieved the CCIP
Designation. More than 2,100 IPT members have now
achieved an IPT Professional Designation. When a tax
professional earns the CMI or CCIP designation, it is both
a personal accomplishment and a credit to the profession.
The CMI and CCIP Professional Designations stand for
demonstrated expertise, knowledge and experience in
their relevant fields and ethical business practices. Please
encourage others to pursue the designations and explain
the benefits of the credential to your profession.

O

New
ur

est CMI Desig
n

Deborah M. Wilmoth, CMI
ConocoPhillips Company
Congratulations to the following eleven IPT members
who recently successfully completed the examination
requirement for earning the CMI designation in
Sales Tax in Vancouver, BC
Kevin S. Berry, CMI
PricewaterhouseCoopers LLP

Kyle Nitz, CMI
KPMG LLP

Cynetha Coward, CMI
Ahold Delhaize NV

Ieshia A. Stevenson, CMI, MST
Lockheed Martin Corporation

Amy F. Drewry, CMI
Louis Dreyfus Company, LLC

Courtney Nicole Unger, CMI
Ernst & Young LLP

Justin Griffin, CMI
Ryan, LLC

Sarah Weintraub, CMI
POWER Engineers, Inc.

Ted S. Matthies, CMI
KPMG LLP

Nathan Wurtz, CMI
K.E. Andrews

Congratulations!
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Congratulations to the following IPT
member who recently successfully
completed the examination requirement for
earning the CMI designation in Property Tax
in Vancouver, BC.

Daniel J. Michalski, CMI
Trustmark Companies
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2018 State Income Tax School I

Mark A. Loyd, Esq., CPA

Twenty-five tax professionals attended the State Income Tax School
I, which was held June 3-8, 2018, at the Georgia Tech Hotel and
Conference Center in Atlanta, GA. A total of thirteen instructors
presented the program and the Institute thanks Co-Chairs Mark A.
Loyd, Esq., CPA, and Mark L. Nachbar, Esq., CPA, and the committee
for their time and dedication in organizing the event.

Attendees at the opening session.

2018 State Income Tax
School I
Faculty / Committee

Monday’s welcome session, which included The joint session with the State Income
attendees of the State Income Tax School II, Tax School II, was presented by Harley T.
was presented by Executive Director Chris Duncan.
Muntifering, CMI.

Co-Chairs
Mark A. Loyd, Esq., CPA
Partner and Tax and Employee Benefits
Department Chair
Bingham Greenebaum Doll LLP
Louisville, KY

Mark L. Nachbar, Esq., CPA
Principal
Ryan, LLC
Downers Grove, IL

Harley T. Duncan
Tax Managing Director
KPMG LLP
Washington, DC

Glenn C. McCoy, Jr., CMI, Esq.
Director
KPMG LLP
New York, NY

Anne Giffels, CPA
Director, Income Tax Technology
Ryan, LLC
Chicago, IL

David J. Shipley, CMI, Esq.
Partner
McCarter & English, LLP
Newark, NJ

Mark E. Holcomb, Esq.
Shareholder
Dean, Mead & Dunbar
Tallahassee, FL

Judith B. Vorndran, CPA, JD
State and Local Tax Partner
TaxOps, LLC
Lakewood, CO

Gary C. Bingel, CMI, CPA, Esq.
Partner-in-Charge
State and Local Tax Consulting
EisnerAmper LLP
Iselin, NJ
Karen H. Currie, Esq.
Partner
Ernst & Young LLP
Dallas, TX

Mark L. Nachbar, Esq., CPA

Mike David
Tax Manager
Grant Thornton LLP
Atlanta, GA
Jennifer Pendergrast Wagner, CPA
State & Local Tax Manager
Grant Thornton LLP
Charlotte, NC

Aaron M. Young, CMI, Esq.
Partner
Reed Smith LLP
New York, NY

Ernst & Young LLP
Thank You to our
Sponsors

Marvin F. Poer and Company
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2018 State Income Tax School II
Thirteen tax professionals attended this year’s State Income Tax School II, which was also held June 3-8, 2018, at the Georgia
Tech Hotel and Conference Center in Atlanta, GA. There were a total of eighteen instructors presenting the program. Thanks
to Co-Chairs Gary C. Bingel, CMI, CPA, Esq.; Karen H. Currie, Esq., and the committee for making the school possible and so
successful.

Gary C. Bingel,
CMI, CPA, Esq.

Karen H. Currie, Esq.

2018 State Income Tax
School II
Committee / Faculty

The attendees of School II listened intently during
the general session.

Jack Small, CMI, covers
the orientation.

Co-Chair:

Co-Chair:

Gary C. Bingel, CMI, CPA, Esq.
Partner-in-Charge, State & Local Taxes
EisnerAmper LLP
Iselin, NJ

Karen H. Currie, Esq.
Partner
Ernst & Young LLP
Dallas, TX

Mike David
Tax Manager
Grant Thornton LLP
Atlanta, GA

Mark E. Holcomb, Esq.
Shareholder
Dean, Mead & Dunbar
Tallahassee, FL

Kelly W. Smith, Esq.
Partner
PricewaterhouseCoopers LLP
Atlanta, GA

Harley T. Duncan
Tax Managing Director
KPMG LLP
Washington, DC

Mark A. Loyd, Esq., CPA
Partner and Chair, Tax and Employee
Benefits Group
Bingham Greenebaum Doll LLP
Louisville, KY

Mara Jolkovsky Strickland
Director
PricewaterhouseCoopers LLP
Atlanta, GA

John F. Fletcher, Esq.
Partner
Jones Walker LLP
Jackson, MS

Glenn C. McCoy, Jr., CMI, Esq.
Director
KPMG LLP
New York, NY

Judith B. Vorndran, CPA, JD
State and Local Tax Partner
TaxOps, LLC
Englewood, CO

Mark L. Nachbar, Esq., CPA
Principal
Ryan, LLC
Downers Grove, IL

Jennifer Pendergrast Wagner, CPA
Manager
Grant Thornton LLP
Charlotte, NC

Anne Giffels, CPA
Director, Income Tax Technology
Ryan, LLC
Chicago, IL
Jordan M. Goodman, Esq., CPA
Partner
Horwood Marcus & Berk Chartered
Chicago, IL

David J. Shipley, CMI, Esq.
Partner
McCarter & English, LLP
Newark, NJ

Margaret C. Wilson, CMI, Esq.
Partner
Wilson Law Group LLC
Somerville, NJ
Aaron M. Young, CMI, Esq.
Partner
Reed Smith LLP
New York, NY

Thank You to our
Sponsors
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Ernst & Young LLP
Marvin F. Poer and Company

2018 Credits and Incentives School
Twenty-one tax professionals attended this year’s Credits and Incentives School, which was also held June 4-7, 2018, at the
Georgia Tech Hotel and Conference Center in Atlanta, GA. IPT would like to thank Co-Chairs (Gregory C. Burkart, CCIP, Esq.
and Julie B. Dow, CCIP) and the committee for making the school possible and such a success.

Co-Chairs Gregory C. Burkart, CCIP, Esq. During the boot camp session, students were prepared with an overview of the curriculum.
and Julie B. Dow, CCIP.

Instructors Sherri Fetzner, CCIP; Marty WilStudents Jenna Koester and Marco Valdez.
son, CCIP; Patricia A. Chow, CCIP, MBA, CPA.

Blair Westmoreland,CCIP was one of the
instuctors.

Students Julie Miller and Ellie Leaf.

During the case study sessions, students broke into their case study teams to review and discuss the fact pattern and assign roles and
responsibilities to prepare a presentation for the last day of the school. Right: Matt Allwood and Mary Herbert collaborate.

After participants analyzed their case studies, they presented their findings to the other groups and instructors. On right, student Angela
Carrier was one of the presenters for her group.
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2018 Credits and Incentives School
Committee/Faculty
Co-Chair

Co- Chair

Gregory C. Burkart, CCIP, Esq.
Managing Director
Duff & Phelps LLC
Southfield, MI

Julie B. Dow, CCIP
Director, Economic Development
Lockheed Martin Corporation
North Palm Beach, FL

Patricia A. Chow, CCIP, MBA, CPA
Adjunct Professor
Grossmont College
San Diego, CA

Minah C. Hall, CCIP, Esq.
Managing Director
True Partners Consulting LLC
Chicago, IL

Sherri Fetzner, CCIP
Senior Tax Manager, Equifax Workforce Solutions
Equifax Inc.
Rocky River, OH

Blair Westmoreland, CCIP
Manager, Credits & Incentives
Deloitte Tax LLP
Atlanta, GA

Marty Wilson, CCIP
Manager, Development Incentives
Darden Restaurants, Inc.
Orlando, FL

Overall Chair, Credits and Incentives Education
Jennifer Thompson, CPA
Operating Tax Manager
Atlanta, GA
The Coca-Cola Company

2018 Credits and Incentives School Sponsors

Thank
You
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Ernst & Young LLP
Marvin F. Poer and Company

Annual Business Meeting
IPT’s 42nd Annual Conference started off on Sunday afternoon, June 24, 2018, with the Annual Business Meeting. President
Robert S. Goldman, CMI, Esq., began the meeting with an overview of IPT’s accomplishments in the past year. The agenda also
included the election of Officers and Board Members, recognition of outgoing Board Members and Officers, and closing remarks from
newly-elected, President Rick H. Izumi, CMI.

New Board Members and Officers

Rick H. Izumi, CMI
IPT President, 2018-2019

Janette M. Lohman, CMI, CCIP, Esq., CPA
First Vice President

Honorary Member
Immediate Past President
Robert S. Goldman, CMI, Esq.

Diane D. Brown, CMI
Incoming Board Member

Mark R. Young, CMI
Incoming Board Member

Trisha C. Fortune, CMI
Incoming Board Member

IPT’s 2018-2019 Officers and New Board Members: Immediate Past President
Robert S. Goldman, CMI, Esq.; New Board Member Trisha C. Fortune, CMI, CPA; IPT
President Rick H. Izumi, CMI; First Vice President Janette M. Lohman, CMI, CCIP, CPA,
Esq.; New Board Members Diane D. Brown, CMI; and Mark R. Young, CMI. Not pictured
is Second Vice President David H. LeVan, CMI.

Chip Twomey, CMI
Outgoing Board Member
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Special Thanks
Immediate Past President Robert S. Goldman, CMI, Esq., extends his sincerest thanks to the Annual Conference Overall Chair,
Jan Nash, the Annual Conference Committee, the presenters, all who attended the Conference, and those many individuals who
volunteered their time and expertise to make the event a roaring success!

2018 Annual Conference Committee
Credits and Incentives

Sales Tax

Jesse D. Broderick, CCIP, CPA - Chair
SumIt Credits, LLC

Lanie A. Carson, CMI – Chair
Ryan, LLC

Steven A. Carter, CPA
Grant Thornton LLP

Randall J. Serpas, CMI - Vice Chair
KPMG LLP

Minah C. Hall, CCIP, Esq.
True Partners Consulting LLC

Deeann DeSanto
Microsoft Corporation

Marcus Panasewicz
Deloitte Tax LLP

Donald D. King, CMI
Nintendo of America Inc.

Jennifer Thompson, CPA
The Coca-Cola Company

Ana Malvar, Esq.
Starbucks Corporation

Property Tax

Tarah M. McLaughlin, CPA
Weyerhaeuser NR Company

Michelle DeLappe, CMI, JD, LLM - Chair
Garvey Schubert Barer
Annette Prehn, CMI – Vice Chair
Owens-Illinois, Inc.
Terry L. Accordino, CPA
Micron Technology, Inc.
C. Stephen Davis, Esq.
Greenberg Traurig, LLP
Raymond R. Gray, Esq.
Michel Gray
Gerald McNicholas
Revantage Corporate Services
Ian P. McPike, CMI
Grant Thornton LLP
Caroline Miner, CMI
Altus Group
Matthew Rakela, CMI
Ernst & Young LLP
James T. Ryan, III, Esq.
Stavitsky & Associates LLC
Teresa L. Sharp, CMI, CPA
Ryan, LLC
Daniel R. Smith, Esq.
Popp Hutcheson PLLC
Danielle Rene Thurber
EDP Renewables NA LLC
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Steve Oldroyd, CPA
BDO USA, LLP
Amanda Sandoval, CMI
Enbridge Inc.
Jennifer S. White, Esq.
Reed Smith LLP

State Income Tax
Jeffrey K. Schuetz, CMI - Chair
RubinBrown LLP
Jeff Cook – Vice Chair
Grant Thornton LLP
David C. Blum
Akerman LLP
Matthew C. Boch, Esq.
Dover Dixon Horne PLLC
Michele Carter
HCA Healthcare, Inc.
Laura Higginson
Hyatt Corporation
Christopher T. Lutz, Esq.
Horwood Marcus & Berk Chartered
Jennifer Waryjas
Jones Day

Awards
Distinguished Service Award

Brenda S. Kelly, CMI, CPA
Fontaine & Kelley, LLP

Jan Nash
Tyson Foods, Inc.

Instructor of the Year Award

State Income Tax School II
Jordan M. Goodman, Esq., CPA
Horwood Marcus & Berk Chartered

Sales Tax School II
Timmy Hulin, CMI
Didier Consultants, Inc.

Paul A.Wilke, CMI
Weingarten Realty Investors

New Member Achievement

Anthony L. Burkart
Lockheed Martin Corporation

Not Pictured

Article of the Year Award

Instructor of the Year Award
Real Property Tax School
Jonathan W. Ponader, MAI, MRICS
PricewaterhouseCoopers LLP

Article of the Year Award
State Income Tax
Brett R. Carter, Esq.
Carter Shelton, PLC
Credits and Incentives
Allea Newbold, CPA
Ryan, LLC

Property Tax

Cecilia J. Hyun
Siegel Jennings Co., L.P.A.

Credits & Incentives
Samantha Johnson, Esq.
&
Michael A. Thompson, Esq.
Ryan, LLC

Special Service Award
Vickie Hurst
LafargeHolcim
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Awards
IPT Scholarship Winners

Noemi Rosales (Southern Methodist University), Taryn Atkinson (Texas Christian University),
Rick Rogers (Arizona State University), and Saad Admani (Rutgers University & New Jersey University).

Award Recipients

Paul A. Wilke, CMI; Brenda S. Kelley, CMI, CPA; Timmy Hulin, CMI; Anthony L. Burkart, Cecilia J. Hyun,
Jan Nash and Allea Newbold, CPA. (Not pictured, Jordan M. Goodman, Esq., CPA).
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Conference Events

Robert S. Goldman, CMI, Esq. Networking in-between break- The evening receptions are a
great place to network.
and Jan Nash host the opening out sessions
session.

Board Member Bridget R. Kaigler, CPA,
CGMA, CMA, MBA; and First Vice
President Janette M. Lohman, CMI, CCIP,
Esq., CPA at the evening reception

Attendees at the general session

Another crowded breakout session

Members reconnect at the Sunday
evening reception.

Keynote speaker Craig Karges
and audience participant

Scholarship winner Rick Rogers and
members at the evening reception

Many breakout sessions were at full capacity.

Mark S. Hutcheson, CMI, Esq., CRE
kicks off IPT’s Sponsored Research
presentation.

Presenters prepare for the
breakout sessions.

Members at the Sunday night reception
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Tuesday Night Mystery Dinner
Conference attendees spent most of their days in sessions but also had time to network at planned events.

Executive Director Emeritus Billy Cook

Robert S. Goldman, CMI, Esq. pins
Rick H. Izumi, CMI, for his new role as
IPT President.

Everyone got into the spirit of the event.

Dressed to the nines for the
Tuesday dinner.

Attendees came dressed for the event.

Actors & members get in on the fun.

Texas Bound
2019 Annual Conference

Incoming Board Member Diane D. Brown,
CMI at the Tuesday night reception

Assistant Executive Director Chuck
O’Conner and Board Member April M.
Nevarez, CMI.

An actor from the mystery dinner poses
with attendees.

Hyatt Regency Hill Country Resort & Spa
June 23 - 26, 2019
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2018
Conference Event Sporsors
IPT would like to thank the following Event Sponsors for their generous support of the
2018 Annual Conference.

Sunday Reception
Monday Morning Break

Monday Lunch
Monday Reception
Tuesday Morning Break

Tuesday Lunch

Tuesday Afternoon Break
Tuesday Dinner Party
Charging Station
Internet Service
Mobile App
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IPT 2018 Annual Conference General Sponsors
Ad Valorem Assessment Advisors, Inc.
Altus Group
Dean, Mead & Dunbar
Ernst & Young LLP
Faegre Baker Daniels/Equity Property Tax Group
Gangloff & Gangloff, Attorneys at Law
Greenberg Traurig, LLP
Law Offices of Nicholas A. Furia, PLLC
Marvin F. Poer and Company
National Association of Property Tax Attorneys
National Property Tax Group
Pritchett Sales & Use Tax Consulting
Property Tax Assistance Co., Inc.
Pullman & Comley, LLC
Reed Smith LLP
R. E. McElroy, LLC
RSM US LLP
Ryan Law Firm, LLP
Sleggs, Danzinger & Gill Co., LPA
Tax Advisors Group, LLC

IPT 2018 Annual Conference Exhibitors
Avalara CertCapture

Paradigm Tax Group

CERTifyTax

Rethink Solutions, Inc. | itamlink

CrowdReason

Thomson Reuters

CSC TCI | PTMS
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